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CHAPTER I 



GENERAL PRINCIPLES 



A. INTRODUCTION 



"...nor shall any State deprive any person of life, 
liberty, or property, without due process of law." 

U.S. Const, amend. XIV, § 1 . 



In two 1972 decisions, the Supreme Court considered the applicability of 
the due process clause of the fourteenth amendment to dismissals of persons 
teaching at the post-secondaiy level. See Board of Regents of State College v. 
Roth . 408 U.S. 564, 92 S.Ct. 2701 and Penv v. Sinderman . 408 U.S. 593, 92 S.Ct. 
2694. The Court articulated a general, two-part approach for determining the 
availability of procedural due process claims. The first inquiry is whether 
government action adversely impacts a "protected llnteresti" in liberty or property. 
Roth. 408 U.S. at 569-78. 92 S.Ct. 2705-10. Perry . 408 U.S. at 596-603. If a 
plaintiff satisfies this hurdle, the next step is to identify the form of notice and 
hearing appropriate in the particular situation. Roth . 408 U.S. at 569-70 and ns. 
7, 8; 92 S.Ct. at 2705-06; Penv . 408 U.S. at 603. 92 S.Q. at 2700. 

Two years later, in Goss v. Lopez . 419 U.S. 565. 95 S.Ct. 729 (1975). the 
Court applied the Roth-Perrv approach to school suspensions ol up to 10 days. A 
five-member Court majority held that such suspensions adversely impacted the 
plaintiff-students* protected "property interests" in education created by Ohio 
St: utes [id., 419 U.S. at 572-74. 95 S.Ct. at 735-36) and their protected "liberty 
interests" in their "good name, reputation, honor or integrity...." Id, 419 U.S. at 
574-75. 95 S.Ct. at 736. The Court noted, as well, possible interference with othei 
liberty interests; te„ "...later opportunities for higher education and employment." 
Id. 

Concluding that the Impact of suspensions on protected interests was "not 
de minfmisl' {id., 419 U.S. at 576. 105 S.Ct. at 737). the Court turned to required 
procedures. It detailed the form of notice and hearing generally applicable in cases 
of suspensions of up to 10 days {id., 419 U.S. at 581-84. 95 S.Ct. at 740-41) to 
avoid "unfair or mistaken findings of misconduct..." lid., 419 U.S. at 581. 105 S.Ct. 
at 740) and, where the fact of misconduct is not in dispute, to provide a student 

1 
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"the opportunity to characterize... conduct and put it in what he(/shcl deems the 
proper context." IdL, 419 U.S. at 584, 105 S.Ct. at 74L 

Two other aspects of Goss are significant. First, the Court ruled that 
"notice and hearing should precede removal of the student from school" unless a 
"(students... presence poses a continuing danger to persons or property or an 
ongoing threat of disrupting the academic process... «" Id, 419 U.S. at 582. 105 
S.Ct. at 740. "In such cases, the necessary notice and rudimentary hearing should 
foUow as soon as pracUcable...." /d. 419 U.S. at 582-83. 105 S.Ct. and 740. 
Second, the Court noted the possibility that more formal procedures might be 
required In Instances of "(llonger suspensions or expulsions" or "in unusual 
situations, although involving only a short suspension...." IdL, 419 U.S. at 584. 
105 S.a. at 741. 

The 1976 decision in Mathews v. Eldridge , 424 U.S. 319. 334-35. 96 S.Ct. 
893. 902-03 is also generally relevant. There, the Court set forth a three-part 
standard for determining the requisite procedures applicable, where government 
impinges upon a protected property or liberty Interest. 

Much of the material in the remainder of Chapter I and In Chapters II and 
III addresses i;. detail themes which Goss and Mathews introduce. Chapter II 
addresses not only suspension and expulsion, but also other forms of discipline 
(for example, dlsciplinaiy transfert in-school suspension, and removal from a 
particular class). Goss and Mathews are relevant in these situations. In each 
case, the advocate must address whether a protected interest is implicated and. if 
so. the procedural safeguards applicable. Chapter lU discusses. In turn, the 
various procedural safeguards {for example, notice, access to evidence before the 
hearing, impartial decision-maker, etc.). In general, decisions involving different 
forms of discipline arc clustered together, with parenthetical explanations 
including the form of discipline in each case. 

There are citations to state decisions construing constitutional provisions 
and statutes throughout the three chapters. At this time, state claims may be 
more viable in a particular Jurisdiction. 
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B. WHEN ENTITLED TO DUE PROCESS: 

Property and Liberty Interests; Parental Rightt^ 

Several Supreme Court decis/ons define the limits of property and liberty 
Interests. Their principles have been applied In a number of lower court decisions. 



1. Property Interests 

In Goss V. Lopez , supra, the Supreme Court wrote: 

At the outset. appeUants contend that because 
there Is no constitutional right to an education at 
public expense, the Due Process Clause does not 
protect against expulsions from the public school 
system. This position misconceives the nature of the 
issue and Is refuted by prior decisions. The 
Fourteenth Amendment forbids the State to deprive 
any person of life, liberty or property without due 
process of law. Protected interests in property are 
normally "not created by the Constitution. Rather, 
they are created and their dimensions are defined" by 
an independent source such as state statutes or rules 
entitling the citizen to certain benefits. Board of 
Regents v. Roth . 408 U.S. 564. 577. 92 S.Ct. 2701. 
2709 (1972). 

• • • • 

Here on the basis of state law. appellees plainly haJ 
legitimate claims of entitlement to a public education. Ohio 
Rev. Code §§ 3313.48 and 3313.64 {1S72 and Supp. 1973) 
direct local authorities to provide a free education to all 
residents between five and 21 years of age. and a 
compulsory-attendance law requires attendance for a school 
year of not less than 32 weeks. Ohio Rev. Code § 3321.04 
(1972). It is true that § 3313.66 of the Code permits school 
principals to suspend students for up to ten days; but 
suspensions may not be imposed without arry grounds 
whatsoever. All of the schools had their own rules speci^ing 
the grounds for expulsion or suspension. Having chosen to 
extend the right to an educat'on to people of appellees* class 
generally. Ohio may not withdraw that right on grounds of 
misconduct absent fundamentally fair procedures to 
determine whether the misconduct has occurred. Amett v. 
Kennedy . |4l6 Li.S. 1341 at 164. 94 S.Ct (16331 at 1649 
(1974) (Powell. J., concurring): id. at 171. 94 S.Ct. at 16.'^2 
(White. J., concurring and dissenting): id. at 206. 94 S.Ct. at 
1670 (Marshall. J., dissenting). 
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Although Ohio may not be constitutionally obligated 
to establish and maintain a public school system, it has 
niT^'ertheless done so and has required its children to attend. 
Those young people do not "shed their constitutional rights" 
at the schoolhouse door. Tinker v. Pes Moines Independent 
Community School Dist. . 393 U.S. 503, 506, 89 S.Ct. 733. 
736 (1969). 'The Fourteenth Amendment, as now applied to 
the States, protects the vMtizen against the State itself and all 
of its creatures-Boards of Education not excepted." West 
Virginia Board of Education v. Bamette . 319 U.S. 624. 637. 
63 S.Ct. 1 178. 1 185 (1943). The authority possessed by the 
State to prescribe and enforce standards of conduct in its 
schools, although concededly veiy broad, must be exercised 
consistently with constitutional safeguards. Among other 
things, the State is constrained to recognize a student's 
legitimate entitlement to a public education as a property 
Interest which is protected by the Due Process Clause and 
which may not be taken away for misconduct without 
adherence to the minimum procedures required by that 
Clause. 

Goss V. Lopez . 419 U.S. 565. 572-74. 
95 S.Ct. 729. 735-36 (1975). 



A person's interest in a benefit is a "property" interest for due 
process purposes if there are such rules or mutually explicit 
understandings that support his claim of entitlement to the 
benefit and that he mav invoke at a hearing. iBoard of 
Regents v. Roth . 408 U.S. 564. 577. 92 S.Ct. 2701. 2709 
(1972).] 

A written contract with an explicit tenure provision 

clearly is evidence of a formal understanding that supports a 

teacher's claim of entitlement to continued employment 

unless sufRcient "cause" is shown. Yet absence of such an 

explicit contractual provision may not always foreclose the 

possibility that a teacher has a "property" interest In 

reemployment.... E^llcit contractual provisions may be 

supplemented by other agreements implied from "the 

promisor's words and conduct in the light of the surrounding 

circumstances." |A. Corbln on Contracts. Section 562 

(I960).] And. "[t]he meaning of [the promisor's] words and 

acts is found by relating them to the usage of the past." Ibid . 

• • * • 

Just as this Court has found there to be a "common law of a 
particular industry or of a particular plant" that may supplement a 
collective-bargaining agreement. United Steelworkers v. Warrior & 
Gulf Nav. Co. . 363 U.S. 574. 579. 80 S.Ct. 1347. 1351.... so there 
may be an unwritten "common law" in a particular university that 
certain employees shall have the equivalent of tenure.... 
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• • • « 

We disagree with the Court of Appeals insofar as it held that 
a mere subjective "expectancy" is protected by procedural 
due process, but we agree that the respondent must be given 
an opportunity to prove the legitimacy of his claim of such 
entitlement In light of "the policies and practices of the 
institution." ISindermann v. Perry . 430 F.2d 939, 943 (5th 
Cir. 1970).] 

Perry v. Sindermann . 408 U.S. 593, 601-03. 
92 S.Ct. 2694, 2699-2700 (1972). 



(Tlhe Court has fully and finally rejected the wooden 

distinction between "rights" and "privileges" that once 

seemed to govern the applicability of procedural due process 

rights. The Court has also made clear that the property 

Interests protected by procedural due process extend well 

beyond actual ownership of real estate, chattels, or money. 

• • • • 

To have a property interest in a benefit, a person clearly must have 
more than an abstract need or desire for it. He must have more 
than a unilateral expectation of it. He must, instead, have a 
legitimate claim of entitlement to it. It is a purpose of the ancient 
Institution of property to protect those claims upon which people 
rely in their daily lives, reliance that must not be arbitrarily 
undermined. It Is a purpose of the constitutional right to a hearing 
to provide an opportunity for a person to vindicate those claims. 

Board of Regents v. Roth , 408 U.S. 564, 571-72. 577. 
92 S.Ct. 2701, 2706, 2709 (1972) (footnotes omitted). 



See: 

■ Gorman v. University of Rhode Island . 837 F.2d 7. 12 (1st Cir. 1988) Gong- 
term suspension; "(A) student's Interest in pursuing an education is 
included within the Fourteenth Amendment's protection of liberty and 
property."); 

■ Rosa R V. ConneUv . 889 F.2d 435. 436. 438 (2d Cir. 1989) (school board 
imposed expulsion for 180 days without crediting the time student had been 
out of school following suspension; "|Tlhe Board's decision to deny credit for 
time served may very well have constituted ouniclent action to amount to 
governmental deprivation of a property right."); 

■ Cole v. Newton Special Municipal Separate School District . 676 F. Supp. 
749. 751-52 (S.D. Miss. 1987). qffd wltliout opinion. 853 F.2d 924 (5th Cir. 
1988) (suspension followed by in-school isolation for remainder of term; In- 
school isolation may be equivalent to out of school suspension under 
certain circumstances and may therefore work a deprivation of student's 
property interest In education); 
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■ Plcozzl V. Sandalow . 623 F. Supp. 1571. 1576 (E.D. Mich. 1986). q(pd 
without opinion 827 F.2d 770 (6th Cir. 1987) (student not permitted to re- 
enroll in law school prior to successful polygraph test or prevailing at 
administrative hearing in reference to suspected arson; *A public university 
student has a protected Interest in continuing his studies**); 

■ Crook v. Baker. 584 F. Supp. 1531. 1554 (E.D. Mich. 1984) (graduate 
degree rescinded due to fraud; student had a legitimate claim of entitlement 
to the degree, giving rise to a property interest), vacated and remanded on 
other grounds, 813 F.2d 88. 97 (6th Cir. 1987) (appellate court assumed, 
arguendo, the existence of a property interest); 

■ Harris v. Blake , 798 F.2d 419. 422 (lOlh Cir. 1986). cert, denied. 107 S.Ct 
882 (1987) (student required to withdraw from graduate prcigram; payment 
of tuition to state university creates property interest which entitles student 
to due process); 

■ Campbell v. Board of Education . 475 A.2d 289. 297 (Conn. 1984) (denial of 
course credit and grade reductions, for nonattenJance; some form of due 
process safeguards apply); 

■ University of Houston v. SabeU . 676 S.W.2d 685. 687-88 (Tex. Ct. App. 
1984) (permanent expulsion for academic dishonesty; attendance at a state 
university is a protected property interest). 

But see: 

■ Rose V. Nashua Board of Education . 679 F.2d 279. 282 (1st Cir. 1982) (no 
property right to "suspension-free" school bus transportation); 

■ Wise V. Pea Ridge School District 855 R2d 560. 563 n.3 (8th Cir. 1988) 
C*In-school suspension does not exclude the student from school and 
consequently a student's property interest in a public education is not 
implicated/*); 

■ Edwards v. Rees . 883 F.2d 882. 885 (10th Cir. 1989) (removal of student 
from class for 20 minutes *'did not deprive [him] of a property Interest 
protected by the due process clause*'); 

■ S wanv V. San Ramon Valley Unified School District . 720 F.Supp. 764. 773- 
75 (N.D Cal. 1989) (no protected property right to participate in graduation 
ceremony; no protected Interest in receipt of diploma during period in which 
student did not satisfy authorized requirement for completion of a course); 

■ Boynton v. Casey . 543 F. Supp. 995. 1001-02 (D. Me. 1982) (placing 
student on probation at end of expulsion did not implicate property right or 
liberty interest); 

■ Mifflin County School District v. Stewart . 503 A.2d 1012. 1013 (Pa. 
Commw. Ct* 1986) (no property right to attend graduation ceremony); 

■ New Braunfcls Independent School District v. Annke . 658 S.W. 2d 330. 332 
CTex. App. 1983) ('*... reduction of ^pellees* six-week grades by three points 
for each day of suspension has no adverse impact on Appellees' property 
right to a public education.'*). 
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Cf. (cases Involving personnel)' 

■ Cleveland Board of Education v. LoudennlU. 470 U.S. 532, 538-41, 105 
S.Ct 1487, 1491-93 (1985) (teacher dismissal; although property Interests 
In public school employment are created by siate statutes, the interests 
themselves are not defined by the procedures allowed for in the statute and 
those procedures must meet minimal federal due process requirements); 

■ Merrowv. Goldberg. 674 F. Supp. 1 130, 1133 (D. Vt. 1986) (teacher's 
course credits expunged from transcript; "plalntifi" car* establish a protected 
property interest in the course credits by proving that his 'understanding of 
entitlement' to the credits had an objective basis in [the school'sl 'policies 
and practices' of general application."); 

■ Taurkantan v. Natiotrai Collegiate Athletic AssoclaUon. 741 P.2d 1345, 1349 
(Nev 1987), rev'd on other grounds, 109 S.Ct. 454 (1988) (backetball coach 
suspended; established practice of renewing one-year contracts gives rise to 
property interest; in addition, as limiting plaintlfTs position to teaching 
physical education "would be a drastic chaiige," this interest encompassed 
his coaching position). 



There is a division of authoiity on the question of whether pariicipation hi 
interscholastlc sports and other extracurricular activities invohres a protected 
property interest. Comnare Davis v. Central Dauphin School District School Board . 
466 F. Supp. 1259 (M.D. Pa. 1979) (athletic policy gave rise to protected Interest in 
participation on high school team); and Palmer v. Merluzzi . 868 F.2d 90, 95 (3rd 
Cir. 19S9) (court assumes without deciding. 2 to 1. a protected Interest In 
partlcipaUon on high school football team: dissenting Judge of view that New Jersey 
courts would find a protected interest) with Poling v. Murphy . 872 F.2d 757. 764 
(6th Clr. 1989) (no protected Interest In participation in student council election). 
The decisions ar? summarized, and doctrinal problems in the courts' treatment of 
the area discussed, in Chapter II. F.. "Exclusion from Extracurricular AcUvlties". 

There is some authority that an applicant possesses no protected liberty or 
property Interests until the school has accepted the applicant for admission. See 
Phelps V. Washburn University of Topeka . 632 F. Supp. 455 (D. Kan. 1986) 
(neither liberty nor property interest implicated in denial of admission to law 
school). Courts have arrived at differing results when the student has already 
been accepted or admitted and then is released or denied re-enrollment. Con^xire 
Plcozzi V. Sandalow . supra, and Martin v. Helsta d. 578 F. Supp. 1473 (W.D. Wis. 
1983) (applicant accepted to law school had minimal property interest which 
required some due process procedures prior to rescission of admission) with 
Anderson v. Unive r sity of Wisconsir . 665 F. Supp. 1372. 1396-97 (W.D. Wis. 1987) 
(plaintiff failed to show property Interest in being readmitted to law school after 
expulsion, te., no state statute, university rale, or other basis for finding property 
interest). 
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2. Liberty Interests 

The Due Process Clause also forbids arbitrary deprivations of 
liberty. "Where a person's good name, reputation, honor, or 
integrity is at stake because of what the government is doing to 
him," the minimal requliiements of the Clause must be satisfied. 
Wisconsin v. Constantineau . 400 U.S. 433, 437, 91 S.Ct. 507, 510 
(1971); Board of Regents v. Roth . 408 U.S. 1564] at 570-71, 92 S.Ct. 
127011 at 2707 1(1972)]. School authoriUes here suspended 
appellees from school for periods of up to HO days based on charges 
of misconduct. If sustained and recorded, those charges could 
seriously damage the students' standing with their fellow pupils and 
their teachers as well as interfere with later opportunities for higher 
education and employment. It is apparent that the claimed right of 
the State to determine unilaterally and without process whether that 
misconduct has occurred immediately collides with the 
requirements of the Constitution. 

Goss V. Lopez . 419 U.S. 565, 574-75, 95 S.Ct. 
729, 736 (1975) (footnote omitted). 



See: 
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Lightsev V. King . 567 F. Supp. 645. 648-49 (E.D.N.Y. 1983) 
(merchant marine academy student's being accused of cheating 
implicated the student's liberty Interest by impairing the student's 
good name, honor, reputation, and Integrity; student also received a 
falling grade for the alleged misconduct). 



hi addition to the liberty interest in reputation, the Supreme Court has 
r&^ognlzed other liberty interests protected by the fourteenth amendment due 
process clause that may be threatened by government action when it: 

(1) abridges an individual's other constitutional rights, Perry v. 
Sindermann . 408 U.S. 593, 597. 92 S.a. 2694, 2697 (1972) 
(freedom of speech): N.A.A.C.P. v. Alabama . 357 U.S. 449. 461-63. 
78 S.Ct. 1163. 1171-72 (1958) (freedom of association); Roe v. Wade . 
410 U.S. 1 13, 152. 93 S.Ct. 705. 726 (1973) (privacy) (see (4) below); 

(2) Imposes upon an Individual "a stigma or other disability that 
foreclose(s) his freedom to take advantage of other employment 
opportunities," Board of Regents v. Roth . 408 U.S. 564. 573-74. 92 
S.Ct. 2701, 2707 (1972); 

(3) deprives a person of the right "to contract, to enga^'e In any of the 
common occupations of life, to acquiie useful knowledge." Roth , 
supra, 408 U.S. at 572, 92 S.Ct. at 2707; Meyer v. Nebraska . 262 
U.S. 390. 399. 43 S.Ct. 625. 626 (1923); see also C ox v. Northern 
Virginia Transportation Commission . 551 F.2d 555. 558 (4th Clr. 
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1977); Grove v. Ohio State University . 424 F. Supp. 377, 382 (S.D. 
Ohio 1976); 

(4) deprives a person of the liberty Interest In the "right of personal 
Drivacv." Roe v. Wade . 410 U.S. 113. 152. 93 S.Ct. 705. 726 (1973), 
which "Includes 'the interest In independence In making certain 
kinds of Important decisions."' Whalen v. Roe . 429 U.S. 589. 599- 
600. 97 S.Ct. 869. 876 (1977). such as "personal decisions 'relating 
to marriage, Loving v. Virginia . 388 U.S. 1. 12. 87 S.Ct. 1817. 1823 
(1967); piwreatlon. Skinner v. Oklahoma ex rel. Williamson . 316 
U.S. 535, 541-42, 62 S.Ct. 1110, 1113-14 (1942); contracepUon, 
Elsenstadt v. Baird . 405 U.S. 1438] at 453-54, 92 S.Ct. (10291 at 
1038-39 1(1972)1; id. at 460. 463-65, 92 S.Ct. at 1042. 1043-44 
(White, J., concurring result); family relationships. Prince v. 
Massachusetts. 321 U.S. 158, 166, 64 S.Ct. 438. 442 (1944); and 
child rearing and education. Pierce v. Society of Sisters . 268 U.S. 
510. 535. 45 S.Ct. 571. 573 fl92Sl: Meverv. Nebraska . 1262 U.S. 
390. 399. 43 S.Ct. 625 (1923)1,"' Carev v. PoDulaUon Services 
IntemaUonal . 431 U.S. 678. 684-85. 97 S.Ct. 2010. 2016 (1977), 
Quoting Roe v. Wade , supra, 410 U.S. at 152-53. 93 S.Ct. at 726: 
see cdso Stough v. Crenshaw County Board of Education . 744 F.2d 
1479, 1480 (11th Cir. 1984) (patronage policy which proiablted 
children of school employees from attending private school interfered 
excessively with parents' right to control education of their children); 

(5) intrudes "on personal security" or imposes "bodily restraint and 
punishment." Ingraham v. Wright . 430 U.S. 651. 672-74. 97 S.Ct. 
1401.1413-14(1977). See abso Jefferson v. Ysleta Independent 
School District . 817 F.2d 303. 305 (5t.h Cir. 1987) (child Ued to chair 
for nearly two full school days as "educational" exercise; violation of 
bodily Integrity); Hall v. Tawnev . 621 F.2d 607. 613 (4th Cir. 1980) 
(extreme corporal punishment: "bodily security"). 

For more on protected liberty Interests, see. 

m Vitek v. Jones , 445 U.S. 480, 487-490, 100 S.Ct. 1254, 1261 62 (1980) 
(involuntaiy transfer of prisoner to mental hospital implicates protected 
liberty interest); 

■ Stanley v. Illinois. 405 U.S. 645, 651-52, 92 S.Ct. 1208, 1212-13 (1972) 
(unwed father has interest in raising children, requiring a hearing prior to 
removing children from home on presumption of unfitness); 

■ Boiling v. Sharpe , 347 U.S. 497, 499-500, 74 S.Ct. 693. 694 (1954) (racial 
segregation of school children violates liberty interest under due process 
clause of fifth amendment). 



niere must be evldentlaiy support for the premise that a liberty interest 
will be infringed; "assumption" will not suffice. Board of Regents v. Roth , supra, 
408 U.S. at 574 n.l3, 97 S.Ct. 2707 n.l3. 
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See: 

■ SchalU V. Tippecanoe County School Corp. . 864 F.2d 1309, 1323 (7th Clr. 
1988) (drug testing program for high school athletes; "...{I]t Is highly 
speculative to assume that the reasons for a student's suspension from 
athletic competition will become general knowledge, and that the student's 
reputation will be adversely affected by a suspension."); 

■ Harris v. Blake . 7S8 F.2d 419, 422-23 (10th Clr. 1986) (withdrawal from 
graduate program based on academic evaluation; "Nor Is there evidence that 
Harris sufTered the requisite Injuiy to his reputation or that he was denied 
enrollment elsewhere as a result."); 

■ Swanv V. San Ramon Valley Unified School District . 720 F.Supp. 764. 775- 
76 (N.D. Cal. 1989) (delay In providing student diploma and his preclusion 
from the commencement exercise did not. In fact, deprive him of "his good 
name, reputation, or honor or any future opportunities") ; 

■ Tarkanlan v. NaUonal Collegiate Atliletlc Association. 741 P.2d 1345, 1349- 
50 (Nev. 1987), rev'd on other grounds, 109 S.Ct. 454 (1988) Olberty interest 
found under "stlgma-pIus" test where dismissal of basketball coach would 
foreclose future employment opportunities and reassignment as professor 
without coaching assignment would drastically alter his position); 

■ New Braunfelsi Independent School District v. Armke . 658 S.W. 2d 330, 332 
(Tex. App. 1983) (academic sanctions for consuming alcoholic beverage on 
school trip; "Furthermore, the evidence does not show that Imposition of the 
scholastic penalties proposed will have any negative Impact on the honor, 
reputation or name of either Appellee. The record shows that Appellees, at 
the time of hearing below, had already been admitted to the university of 
their choice and does not show that Imposition of the scholastic penalties In 
this Instance wlU adversely affect them In their educational, professional or 
personal lives In the future."). 



3. More Recent Developments Regarding 
Liberty Interests 

Subsequent to the 1975 decision In Goss v. Lopez , the Supreme Court 
narrowed the avenues for asserting hann to the liberty Interest In good name, 
reputation, honor, or integrity. 

First, the Court stated that damage to "reputation alone" does not require 
due process in the absence of some governmental action against the person whose 
reputation is being damaged. Paul v. Davis . 424 U.S. 693. 706-10. 96 S.Ct. 1 155. 
1 163-65 (1976): see also Edwards v. Rees . 883 F.2d 882. 885-86 (lOth Clr. 1989). 
However, later decisions have found a due process liberty Interest at stake where 
the government has damaged a person's reputation in the process of taking 
significant action against that person, such as refusal to rehire, dismissal from a 
Job. or discharge from the mllltaiy. even when there is no property interest in the 
Job or military status. 



ERIC 



10 

19 



General Principles 



Chapter I 



See: 

■ Owen V. City of Independence . 445 U.S. 622. 633 n.l 3. 100 S.Ct. 1398. 
1406-07 n.l3 (1980). qflTd 560 F.2d 925. 934-37 (8th Clr. 1977) (police chief 
discharged); 

■ Huntley v. Community School Boarti . 543 F.2d 979. 984-86 (2d Cir. 1976) 
(circumstances of acting school principal's termination raised question of 
competence and impaired ability to obtain future government employment): 

■ Cox V. Northern Virginia TYansportatlon Commission . 551 F.2d 555. 558 
(4th Cir. 1977) (state employee's discharge publicly attributed to 
invohrement in financial scandal): 

■ Marrero v. City of Hialeah . 625 F .2d 499. 512-13 and n. 17 (5th Clr. 1980) 
(plalntlfls' reputations injured by defamatoiy statements based on Illegal 
search and seizure): 

■ Dennis v. S & S Consolidated Rural High School District . 577 F.2d 338 (5th 
Clr. 1978) (teacher's contract not renewed on basis of alleged "drinking 
problem"): 

■ Larry v. Uwler . 605 F.2d 954. 957-59 (7th Clr. 1978) (plalnUIT ruled 
ineligible for federal employment on ground of alleged alcoholism and 
abusive behavior): 

■ r.nla<77i V. Wallcer. 542 F.2d 969. 973-74 (7th Cir. 1976) (state ofllclals 
discharged and publicly accused of abusing their positions): 

■ Stevens v. Joint School District No. 1 . 429 F. Supp. 477. 485-86 (W.D. Wis. 
1977) (teacher's contract not renewed). 



Second, the reputatlonal interest comes Into play only If the damaging 
InformaUon Is disclosed to others iBlshop v. Wood . 426 U.S. 341. 348. 96 S.Ct. 
2074, 2079 (1976)1 or disclosure Is "llkehr." KeUeher v. Flawn . 761 F.2d 1079. 1088 
(5th Cir. 1985). See also Clements v. Nassau County . 835 F.2d 1000. 1006 (2d 
Clr. 1987): Harris v. Blake . 798 F.2d 419. 422-23 n.2 (10th Clr. 1986) (only 
Internal dissemination). 

Third, where the oiily protected Interest at stake Is the Interest in 
reputation because of what the government Is doing to the Individual. It may also 
be necessary to allege that the charges are false In order to obtain a hearing. Codd 
V. Vegler . 429 U.S. 624. 627-28, 97 S.Ct. 882. 884 (1977) (plaintiff did not contest 
the accuracy of allegedly damaging Information). See odso Palmer v. Merluzzl . 868 
F.2d 90, 96 n.5 (3d Clr. 1989) ("Moreover. Palmer has not alleged or tendered any 
evidence Indicating that he was not guilty as charged. Under these circumstances 
any injury to his reputation Is attributable to his conduct and not to a deficiency of 
process."). Where a hearing Is required. Its purpose is to "accord an opportunity to 
refute the chaise Board of Regents v. Roth . 408 U.S. 564. 573. 92 S.Ct. 2701. 
2707 (1972). and "... to provide the person an opportunity to clear his (or her) 
name." id. at n.l2. 92 S.Ct. at 2707 n.l2. See Codd v. Vegler . supra, 429 U.S. at 
627, 97 S.a. at 883; Harris v. Blake , supra, 798 F.2d at 422-23 n.2. 
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4. Ri|^t to Due Process Depends Upon Existence of 
Liberty or Property Interest, Not on the Severity of 
the Loss (U&less De Minimis) 



Appellant t proceed to aiigue that even if there is a 
right to a public jducatlon protected by the Due Process 
Clause generally, the Clause comes into play only when the 
State subjects a student to a "severe detriment or grievous 
loss." Hie loss of 10 days, it is said, is neither severe nor 
grievous and the Due Process Clause Is therefore of no 
relevance. Appellants' argument is again refuted by our prior 
decisions: for in determining "whether due process 
requirements apply in the first place, we must look not to the 
•weight' but to the nature of the interest at stake." Board of 
Regents v. Roth . (408 U.S. 5641 at 570-71, 92 S.Ct. (2701] at 
2705-06 1(1972)1. Appellees were excluded from school only 
temporarily, it is true, but the length and consequent 
severity of a deprivation, while another factor to weigh in 
determining the appropriate form of hearing, "is not decisive 
of the basic right" to a hearing of some kind. Fuentes v. 
Shevln . 407 U.S. 67. 86. 92 S.Ct. 1983. 1997 (1972). The 
Court's view has been that as long as a property deprivation 
is not de minimis, its gravity is Irrelevant to the question 
whether account must be taken of the Due Process Clause. 
Sniadach v. Family Finance Corp .. 395 U.S. 337, 342, 89 
S.Ct. 1820, 1823 (1969) (Harlan. J., concurring): Boddie v. 
Connecticut . 401 U.S. 371. 378-79. 91 S.Ct. 780, 786 (1971): 
Board of Regents v. Roth . 408 U.S. (564) at 570 n.8. 92 S.Ct. 
12701] at 2705 |(1972)|. A 10-day suspension from school is 
not de minimis in our view and may not be Imposed in 
complete disregard of the Due Process Clause . 

A short suspension Is. of course, a far milder 
d'jprivation than expulsion. But. "education is perhaps the 
most important function of state and local governments." 
Brown v. Board of Education . 347 U.S. 483. 493, 74 S.Ct. 
686, 691 (1954), and the total exclusion from the educational 
process for more than a trivial period, and certainty if the 
suspension is for 10 days, is a serious event in the life of the 
suspended child. Neither the property interest in 
educational benefits temporarily derUed nor the libeity 
interest in reputation, which is also implicated, is so 
insubstantial that suspensions may constitutionally be 
Imposed by any procedu*^ the school chooses, no matter 
how eirbltrary. 

Goss V. Lopez . 419 U.S. 565. 575-76. 95 S.Ct. 729. 
736-37 (1975). 
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See: 

■ Rose V. Nashua Boaixl of Education . 679 F.2d 279. 281-82 (1st Cir. 1982) 
(where temporaiy suspension of school bus transportation caused "incon- 
venience, not loss of educational opportunity." It was "a 'de minimis' 
deprivation"): 

■ Plcozzl V. Sandalow . 623 F. Supp. 1571. 1577 (E.D. Mich. 1986). aSpd 
without opinion, 853 F.2d 924 (5th Cir. 1988) (plading] a temporary and 
prellmlnaiy hurdle in Picozzl's (access to legal education). peneUng the 
outcome ojan adn\ii\tstrati\)e hearing," is "enough to trigger due process 
protection") (emphasis In original); 

■ Wise V. Pea Ridge School District. 855 F.2d 560. 563 n.3 (8th Cir. 1988) (in- 
school suspension characterized in part by student's being given and 
completing all regular assignments; "de minlmist' interference with students 
interests); 

■ Fenton v. Stear . 423 F. Supp. 767. 772 (W.D. Pa, 1976) ("1 1-day in school- 
restriction" a de minimis punishment where student was "supervised by a 
teacher and required to do his assigned school work"): 

■ Dickens v. Johnson County Board of Education . 661 F. Supp. 155. 157-58 
(E.D. Tenn. 1987) ("temporaiy isolation In 'time-out |room)' was a de 
mirUmis Interference with his property and liberty interests"). 

Note: The Wise . Fenton . and Dickens decisions on in-school suspensions 
should be viewed as consistent with Cole v. Newton Special Municipal Separate 
School District , supra, 676 F. Supp. at 751-52. discussed at Section I.B.I. . supra, 
where the court ruled that the property Interest recognized In Goss v/ould be 
Implicated by an in-school suspension where. In fp jt. "the student was deprived of 
instruction or the opportunity to learn." In any event, advocates should seek in 
part to develop facts on the adverse Impact of losing classroom discussion. 



5. Application to School Decisions Other Than 
Suspension 

The protected Interests which trigger due process when a student Is 
suspended arguably are also at stake In a large number of other school decisions. 
This point was made by Justice Powell in his dissent in Goss : 

Teachers and other school authorities are required to make many 
decisions that may have serious consequences for the pupil. They 
must decide, for example, how to grade the students work, whether 
a student passes or falls a course, whether he is to be promoted, 
whether he Is required to take certain subjects, whether he may be 
excluded from InterscholasUc athletics or other extracurricular 
activities, whether he may be removed from one school and sent to 
another, whether he may be bused long distances when available 
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fvchools are nearby, and whether he should be placed In a "general."* 
^^ocatlonal." or "college-preparatoiy track* 

In these and many similar situations claims of impairment of one's 
educational entitlement identical In principle to those before the 
Court today can be asserted with equal or greater Justification. 
Likewise, in many of these sltuattons. the pupil can advance the 
same types of speculative and subjective Injury given critical weight 
in this case. 

419 U.S. 565. 597. 95 S.Ct 729. 747-48 (1975) (Powell. J.. dlssenUng) 
(footnotes omitted). 

Before assuming that each student-related action requires the procedures 
applicable to suspension or expulsion to satisfy due process, the reader should 
check carefully the relevant section in Chapter 11. •'Application to Specific Forms of 
Discipline.'* 



6. Parents* Right to Due Process 

Afler setting out the right to notice and hearing and declaring that these 
rights must be afforded before the suspension decision except in emergencies, the 
three judge lower court in Goss held that the required notice and hearing %vere to 
be provided to the parent as well as the student. Lopez v. Williams . 372 F. Supp. 
1279. 1299- 13(X). 1302 (S.D. Ohio 1979). While parental Invoh^ement was not 
discussed in the Supreme Court's opinion, the Court explicitly cited the holdings of 
the district court, including this requirement, and then stated. 'Wc affirm." Goss . 
419 U.S. at 572. 95 S.Ct. at 735. 

Some other lower courts have stated that, for short suspensions, prior 
notice with opportunity for hearing should go to the parent as well as the student. 

See: 

■ Mills V. Board of Education . 348 F. Supp. 866. 882-83 (D.D.C. 1972); 

■ Graham v. Knut^en. 362 F. Supp. 881. 885 (D. Neb. 1973); 

■ Vail V. Board of Education . 354 F. Supp. 592. 603 (D.N.H. 1973). remanded 
for addl relief. 502 F. 2d 1159 (1st Clr. 1973); 

■ Glvens v. Poe . 346 F. Supp. 202. 209. 211 (W.D.N.C. 1972). 
Cf.J 

■ Brown v. Board of Education of Tipton County . C.A. No. 79-2234-M (W.D. 
Tenn. May 3. 1979) (Clearinghouse No. 26.964H) (notice of short suspension 
to parents must describe the charges and the procedure for obtaining a 
review of the decision); 
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■ W,A,N, V, School Boani of Polk County , 504 So.2d 529 (Fta. Dlst. Ct. App. 
1987) (since transfer of student to separate facility was equivalent to 
suspension, principal and school boeurd were icr quired by Florida statute to 
notUy parent prior to eiTecUve time of suspension; involvement of parents is 
desirable to correct errant behavior and avoid stigma of suspension): 

■ Kraut V, Rachfonl, 51 lU. App. 3d 206, 366 N.E.2d 497, 503 Oil. Ct App. 1977) 
(student dropped from enrollment on grounds of non-residency; speaking of 
due process generally, court stated, *^vhere the interests of a minor student are 
involved, his parents should be notified of the pending action"); 

■ Commonwealth v, A Juvenile , No. 8909 JV 55, District Court Dept., 
Brookllne (Mass.) Division (Cleailnghouse No. 45,538) (where principal 
Interrogated Juvenite about vandalism, after investigation had focused on 
Juvenile, incriminatoiy statements must be suppressed for failure to provide 
Miranda warning; and under Massachusetts law, had warning been given, 
youth wouki have to have had ^^opportunity for a meaningful consultation 
with a {.arent, interested adult, or attorney..."; footnote omitted); 

■ Ross V. DiSare , 500 F.Supp. 928, 934 (S.D.N.Y. 1977) (pendent claim; N.Y. 
statute required notice to parent before suspension in excess of five days). 

Further, some form of due process for parents should be required, in light 
of the Supreme Court's longstanding recognition that parents have a liberty 
interest in their children's education protected by the due process clause. See 
Pierce v. Society of Sisters , 268 U.S. 510, 534-35, 45 S.Ct. 571, 573 (1925); Mever 
V. Nebraska , 262 U.S. 390, 399-400, 43 S.Q. 625, 627 (1923;; see als o SulUvan v. 
Houston Independent School DLstrlct , 307 F. Supp. 1328, 1343 (S.D. Tex. 1969), 

Also, most states have statutes making the parent responsible for the 
child's attendance under compulsory attendance laws. See Sullivan , supra By the 
same reasoning, notice to parents and their right to a hearing would not be 
required for students who are not minors. Morale v. Grljlcl , 422 F, Supp. 988, 1003 
(D.N.H. 1976). 



But see: 



AmoM V. Board of Education of Escambia County. Alabama , 880 F.2d 305, 
318 (1 1th Cir. 1989) (parent '*has no standing to assert a claim based upon 
her son's suspension"); 



Boater v. Philpot , 645 F. Supp. 798, 806-08 (D. Kan. 1986) (parents did not 
have due process right to challenge the discipline imposed); parents were 
provided post-suspension notice of the discipline as required by Kansas law) 



Bovnton v. Casey , 343 F. Supp. 995, 998 (D. Me. 1982) (no requirement of 
notice to student and parents of right to have parents present during 
questioning); 



Pollnowv. Glennon , 594 F. Supp. 220, 224 (S.D.N.Y. 1984) (no requirement 
to advise student that he could call parents before discussing incident). 



Note: The possibility of parental interests under Pierce-Mever was 
discussed only in Bosten and incompletely there. 
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C. HOW MUCH DUB PROCESS: Balancing Test 

"Once it is determined that due process applies, the question 
remains what process is due." 

Morrlssev v. Brewen 408 U.a 471. 481. 92 S.Ct 2593. 

2600 (1972). 



1. Overview and Supreme Court Decisions 

The extent of the procedures required by due process varies according to 
the nat ire of the case. To resolve the question of "what process Is due," the 
Supreme Court has adopted a three-factor balancing test. See Mathews v. 
Eldridge , 424 U.S. 319, 96 S.Ct. 893 (1976) (discussed below). The factors 
considered in this balancing test are the seriousness of the liberty or property 
deprivations (Le., the private Interest at stake), the kind of procedures that are 
most appropriate to deciding the issues at hand {te.. the risk of erroneous 
deprivation and the value of additional procedures In reducing that risk), and the 
administrative burden (Le.. the govenmient*s interest). The basic aim of procedural 
due process is to mlmmlze the risk of arbitrary and erroneous deprivations of 
property and liberty Interests. The Supreme Court has reiterated that regardless of 
the outcome of this balancing test, due process requires, at a minimum, some kind 
of notice and the opportunity to be heard. The Court has created an exception to 
this requirement for corporal punishment and strongly implied one for academic 
evaluation. In other relevant contexts, however, the Court has continued to state 
the requirement as a general rule. 

(Tlhe Interpretation and application of the Due Process Clause are 

Intensely practical matters and ... "(t]he very nature of due process 

negates any concept of Inflexible procedures universally applicable 

to every imaginable situation." Cafeteria Workers v. McElrov , 367 

U.S. 886, 895. 81 S.Ct. 1743, 1748 (1961). 

1 1 1 1 

There are certain bench marks to guide us, however. 
Mullane v. Central Hanover Trust Co. . 339 U.S. 306 at 314, 70 S.Ct. 
at 657... said that *1m]any controversies have raged about the 
cryptic and abstract words of the Due Process Clause but there can 
be no doubt that at a minimum they require that deprivation of life, 
liberty or property by adjudication be preceded by notice and 
opportunity for hearing appropriate to the nature of the case." *The 
fundamental requisite of due process of law is the opportunity to be 
heard, "Grannls v. Ordean > 234 U.S. 385, 394, 34 S.Ct. 779. 783 
(1914), a right that "has little reality or worth unless one is informed 
that the matter is pending and can choose for himself whether to ... 
contest." Mullane v. Central Hanover Tn*st Co. , 339 U.S. at 314, 70 
S.Ct. at 657. See also Armstrong v. Manzc . 380 U.S. 545, 550, 85 
S.Ct. 1187, 1190 (1965): Joint Anti-Fasclst Committee v. McGrath . 
341 U.S. 123, 168-69, 71 S.Ct. 624, 646-47 (1951) (Frankfurter, 
J., concurring). At the very minimum, therefore, students facing 
suspension and the consequent interference with a protected 
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property interest muat be ghren some kind of notice and afforded 
some kind of hearing. "Parties whose rights are to be affected are 
entitled to be heard: and in order that they may enjoy that right they 
must first be notified." Baldwin v. Hale . 1 Wall. 223. 233 (1864). 

It also appears from our cases that the Umlng and content of 
thf notice and the nature of the hearing will depend on appropriate 
accommodation of the competing interests involved. Cafeteria 
Woricers v. McEhov . 367 U.S. at 895. 81 S.Ct. at 1748; Morrissevv. 
Brewer . 408 U.S. (471) at 481. 92 S.Ct. 12593) at 2600 ((1972)1. The 
student's Interest Is to avoid unfair or mistaken exclusion from the 
educational process, with all of its unf ortunate consequences. The 
Due Process Clause will not shield him ^irom suspensions properly 
imposed, but it deserves both his interest and the interest of the 
State if his suspension is in fact unwarranted.... The risk of error is 
not at all trivial, and it should be guarded against If that may be 
done without prohibitive cost or interference with the educational 
process." 

Goss V. Lopez . 419 U.S. 565. 578-80. 95 S.Ct. 7ri9, 
738-39 (1975) (emphasis in original). 



This Court consistently has held that some form of hearing is 

required before an individual is Anally deprived of a property 

interest. Wolff v. McDonnell . 418 U.S. 539. 557-58. 94 S.Ct. 2963. 

2975-76 (1974). See. e.g., PhlUips v. Commissioner of Internal 

Kevenue . 283 U.S. 589. 596-97. 51 S.Ct. 608. 611-12 (1931). See 

also Dent v. West Virginia . 129 U.S. 114. 124-25. 9 S.Ct. 231. 234 

(1889). The "right to be heard before being condemned to suffer 

grievous loss of any kind, even though it may not Involve the stigma 

and hardships of a criminal conviction, is a principle basic to our 

society." Joint Antl-Fasclst Committee v. McGrath . 341 U.S. 123. 

168. 71 S.Ct. 624, 646 (1951) (Frankfurter. J., concurring). The 

fundamental requirement of due process is the opportunity to be 

heard "at a meaningful time and in a meaningful manner." 

Armstrong v. Manzo . 380 U.S. 545. 552. 85 S.Ct. 1187. 1191 (1965). 

See Grannis v. Ordean . 234 U.S. 385. 394. 34 S.Ct. 779. 783 (1914). 

* • • • 

lOIur prior decisions indicate that identification of the specific 
dictates of due process generally requires consideration of three 
distinct factors: First, the private interest that will be affected by the 
official action: second, the risk of an erroneous deprivation of such 
Interest through the procedures used, and the probable value, if 
any. of additional or substitute procedural safeguards: and finally, 
the Government's Interest, Including the function involved and the 
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fiscal and administrative burdens that the additional or substitute 
procedural requirement would entail. See, e^. Goldberg v. Kelly. 
397 U.S. 1254] at 263-71. 90 S.Ct. IlOll] at 1018-22 1(1970)]. 

Mathews v. Eldridge . 424 U.S. 319. 333. 334-35. 96 
S.Ct. 893. 902, 903 (1976). 



2. Some Fonn of Notice and Hearing 

Notice and hearing must occur before a suspension or other exclusion, 
except in emeiigency situations. Goss v. Lopez . 419 U.S. 565, 582, 95 S.Ct. 729. 
740 (1975). The Supreme Court has carved out two exceptions to the general rule 
requiring prior notice and hearing. The first relates to corporal pynlshnient. In 
Ingraham v. Wright . 430 U.S. 651, 674-681. 97 S.Ct. 1401. 1414-1417 (1977), the 
Court recognized that students subjected to corporal punishment are entitled to 
due process, but held that the necessary due process need not Include a hearing. 
The Court reasoned that adequate due process protection is provided (in view of 
the alleged "low incidence of abuse" and "openness of our schools") by the right of 
students to sue in state court subsequent to the punishment, e.g., for assault and 
battery. 

The empirical assumptions and legal reasoning of this decision have been 
subjected to severe criticism elsewhere. See, for exompte. Thomas J. Flygare, 
"Ingraham v. Wright : Hie Return of Old Jack Seaver," 23 Inequaiihi in Educaiion 29 
(September 1978). 

The second exception was articulated in Board of Curators v. Horow itz. 435 
U.S. 78, 98 S.Ct. 948 (1978). The Court found that dismissals from a university 
for academic reasons stood on different ground than dismissals for disciplinary 
reasons. The Court held that the former do not require hearings because, 
assuming due process is required, other procedures are sufficient and are more 
i pproprlate for academic matters. 

The applicability of these decisions beyond corporal punishment and 
academic decisions is quite limited. In other contexts, the Supreme Court has 
adhered to the holdings of Goss v. Lopez . Mathews v. Eldridge . and Wolff v. 
McDonnell , supra The Court continues to hold that, at a minimum, due process 
requires that people being deprived of property or liberty Interests must be given 
some form of notice and the opportunity for some type of hearing, and that this 
notice and hearing occur before the deprivation unless a genuine emeiigency exists. 

8e(K, e.g.: 

■ Cleveland Board of Education v. Loudermlll . 470 U.S. 532. 542-46. 105 

S.Ct. 1487, 1493-95 (1985) (notice of charges, explanation of evidence and 
opportunity for school board employee to tell his side are necessary prior to 
termination); 
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n Memphis Ught. Gas & Water Division v> Craft. 436 U.S. 1, 13, 16, 98 S.Ct. 
1554, 1562, 1564 (1978) (terminaUon of utility services); 

■ Smith V. Organization of Foster Families, 431 U.S. 816, 848, 97 S.Ct. 2094, 
2111-12 (1977) (removal of foster children from foster families). 



See alio: 

B Jackson v. Franklin County School Board, 806 F.2d 623, 631 (5th Cir. 

1986) T—due process rights.. .were violated by... officials* failure to provide 
notice and a hearing concerning (plalntUTs) continued exclusion from 
schoor Tfor two months in the faU...**]); 

■ Rankin v. Independent School District No. 1-3 , 876 F.2d 838, 839-42 (10th 
Cir. 1989) (statute requiring tenured teacher subject to dismissal 
proceedings to pay flfty percent of the cost of the hearing is inconsistent 
with due process guarantees); 

■ Montova v. Sanger Unified School District. 502 F. Supp. 209, 213 (E.D. Cal. 
1980) (extenston of suspenston from five days to date of expulsion hearing; 
**...any extenston of a suspension under §48903(h) is, under Goss. a 
separate, distinct suspension requiring a separate hearing^); 

■ Lightsev v. King, 567 F. Supp. 645, 649 (E.D.N.Y. 1983) (after honor board 
exonerated midshipman of cheating. Academy ignored outcome: 'There Is no 
difference between failing to provide a due process hearing and providing 
one but ignoring the outcome."). 

The Goss opinion clearly states that hearings are required for disciplinary 
exclusions and that such hearings must precede the exclusion. 419 U.S. at 581- 
82, 95 S.Ct. at 739-40. The sole exception is the infrequent occurrence where 
emergency conditions require that the hearing be postponed and the student be 
removed Immediately to preserve order or protect physical safety. Id at 582-83, 95 
S.Ct. at 740. See Chapter 11. A. on prior hearings and emergency suspensions. 



3. The Rl^t to A Hearing Where Misconduct Is Not In 
Dispute 

A student has the right to an adequate hearing on the appropriateness of 
the penalty even when there is no dispute as to the existence of misconduct. In 
Strickland v. Inlow . 5 19 F.2d 744, 746 (8th Cir. 1975), the court stated: 

Yet, even in the context of minor disciplinary action, the student has 
the right to be afforded an opportunity to present his side of the 
case. This opportunity to heard Is no less Important when, as 
here, there Is not a serious dispute over the factual basis of the 
chaige, for 
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...things are not always as they seem to be. and the student 
will at least have the opportunity to characterize his conduct 
and put it in what he deems the proper context. 

[quoting Goss v. Lopez . 419 U.S. 565. 584. 95 S.Ct. 729. 741 (1975) 
(citation omitted)]. 

See: 

■ Lee v> Macon County Board of Education . 490 F.2d 458. 460 (5th Clr. 1974) 
(expulsion; despite existence of misconduct. "Iflormalistic acceptance or 
ratlflcation of the principal's request or recommendation as to the scope of 
punishment, without independent Board consideration of what, under all 
the circumstances, the penalty should be. Is less than full due process**) ; 

■ Lamb v. Panhandle Community Unit School District No. 2 . 826 F.2d 526, 
528-29 (7th Clr. 1987) (suspension; student had opportunity to make 
mitigative argument); 

m Bettflv. Board of EducaUon , 466 F.2d 629. 633 (7th Cir. 1972) (dlsclpUnaiy 
transfer; "opporti^nity to be heard on the question of what discipline Is 
warranted by the Idcntiflcd offense" and "to present a mitlgaUve aiigument"); 

■ Taylor V. Grisham . ClvU No. A-75-CA-13 (W.D. Tex.. Feb. 24. 1975) 
(Clearinghouse No. 15.925) (follo\yln g Lee , s^pra, court held that an 
"automatic" permanent suspension rule for drug use was Inyalld); 

■ Braesch v. DePasquale , 206 Neb. 726. 734-35. 265 N.W.2d 842. 846 (Neb. 
1978). cert, denied 439 U.S. 1068 (1979) (exclusion from basketball team 
for remainder of season; where students admitted guilt, procedures which 
Included hearing on appropriate penalty were found adequate); 

■ Kwlatkowski v. Ithaca College . 82 Misc. 2d 43. 368 N.Y.S.2d 973 (N.Y. Sup. 
Ct. 1975) (one-term suspension reversed because of failure to allow student 
to be heard on the excesslveness of the penalty). 



Compare: 

B Blower V. AusMn Independent School District 779 F.2d 260. 263 (5th Clr. 
1985) (eight-week suspension; as Brewer admitted possession of drugs and 
paraphernalia, any due process violation could only relate to the penalty 
determination; no requirement "to provide a fact hearing as to the accuracy 
of each bit of evidence considered in determining the appropriate length of 
the punishment..."). 



See also: 

■ Tedeschl v. Wagner College. 49 N.Y.2d 652, 662 n.*, 404 N.E.2d 1302. — 
n.*, 427 N.Y.S.2d 760, 765 (N.Y. 1980) (expulsion; claim against private 
college based upon law of associations and contract law, "...the student 
should havti some opportunity to Justify his behavior...*'). 



General Principles 



Chapter I 



« Morrlssev V. Brewer. 408 U.S. 471. 480. 488. 92 S.Ct. 

2593, 2600, 2603-04 (1972) (once it has been determined that parolee 
violated conditions of parole, determination of whether this warrants 
revocation of parole must still be made). 



4. Arguing for More Extensive Procedures: 
The Mathews Eldridge Factors 

In deciding upon what kind of notice and hear'ng Is required (or what other 
procedures are required In those limited situations where notice and hearing are 
not mandatoiy). the three factors listed In Mathews v. Eldridge . 424 U.S. 319, 335, 
96 S.Ct. 893, 903 (1976) (quoted above), are the starting point. However, court 
applications of this standard have not been favorable to students. See I.C.5., fri/ra 
Advocates should consider two approaches. First, the viability of state claims in 
the particular Jurisdiction should be canvassed carefully. Second, in some areas, 
decisions establish favorable precedent regarding required procedures without 
explicit reference to Mathews . See in particular Chapter II.B. re Long-term 
Suspension and Expulsion. Such decisions aie a better starting point. When 
confronting the Mathews standard, an advocate must make as concrete a showing 
as possible that the procedtire sought would minimize the risk of error. 



(aO The Private Interests at Stake; Unusual 
Situation!" Under Goss 

The first factor in the analysis is the private interest that will be affected by 
the disciplinary action. Mathews . 424 U.S. at 335, 96 S.Ct. at 903. Mary 
decisions support the proposition that longer exclusions, being more serious 
deprivations of liberty and property interests, entitle the student to additional 
procedural safeguards beyond those mentioned in Goss . See cases cited in 
Chapter II.B., "Long-Term Suspension and Expulsion," and the citations 
throughout Chapter III., "Specific Elements of Due Process." 

In addition to the length of the exclusion, there are other factors which may 
affect the private interest at stake. See Goss , 419 U.S. at 584, 95 S.Ct. at 741 ("Nor 
do we put aside the possibility that in unusual situations, although involving only 
a short suspension, something more than the rudimentary procedures will be 
required"), For instance, more serious charges that will appear on the student's 
record represent a greater deprivation of liberty interests even when the length of 
the exclusion is the same (e.p., the difference between a three -day suspension for 
smoking and a three-day suspension for stealing or for assault). 
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See: 

■ Jaksa V. Regents of University of Michigan. 597 F. Supp. 1145, 1248 n.2 
(E.D. Mich. 1984) f'Furthcr, dismissal for cheating requires greater 
procedural protection than academic dismissals since the former are more 
stigmatizing than the latter, and may have a greater impact on a student's 
future. "): q/Td without opinion, 787 F.2d 590 (6th Clr. 1986); 

■ Smyth V. Lubbers. 398 F. Supp. 777. 796-97 (W.D. Mich. 1975) (charge of 
drug possession triggers more formal procedures); 

Cf.: 

■ McGhee v. Draper . 564 F.2d 902. 912 (lOOi Clr. 1977) (In teacher discharge 
case, fact that "the matters in question touched on morality and 
professional capacity and plsLntlfTs livelihood" affects the procedures 
required). 

But tee: 

■ Paredes v. Curtis . 864 F.2d 426. 428-29 (6th Clr. 1988) (proposed ten day 
suspension for "drug charges" not an "unusual situation" warranting 
application of "Mathews balancing test" rather than "Goss standard"). 



Potential restrictions on the exercise of other constitutional rights, can also 
increase the needed degree of procedural formality. In PUSH v. Carey , a federal 
district court was faced with the suspension of a student for his refusal to remove 
an earring which he claimed was a ^rmbol of Black pride. The court stated: "ITjhe 
first amendment implication of [this] case also warrants stricter procedural 
safeguards before a suspension can be Imposed." C A Nos. 73-C-2522. 74-C-303, 
Slip Op. at 8-9 (N.D. 111.. Nov. 5. 1975) (Clearinghouse No. 17.507) (suspensions 
potentially beyond 10 days), reu'd in part on other grounds sub nam. Piphus v. 
Carey . 545 F.2d 30 (7th Clr. 1976) (reversed because of lower court's failure to 
award damages to students), rev'd on other grounds, 435 U.S. 247. 98 S.Ct. 1042 
(1978) (reversed on damages issue). 

Finally, a short exclusion or other punishment may in fact be a more 
serious deprivation if additional penalties result. Such additional consequences 
may occur because the student will miss a particularly important event, such as 
an exam which cannot be made up or an important extracurricular event, or 
because academic penalties, such as a zero for each day. are imposed on 
suspended students. In Shanlev v. Northeast Independent School District . 462 
F.2d 960. 967 n.4 (5th Clr. 1972). the court noted: 

(Tlhe "magnitude" of a penalty should be gauged by its eflfect upon the 
student and not simply meted out by formula. For example, a suspension 
of even one hour could be quite critical to an individual student if that hour 
encompassed a final exam that provided for no "make-up." 
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See: 

■ Jones V. Latexo Independent School District . 499 F. Supp. 223, 239 n.l5 
(E.D. Tex. 1980) (loss of grade points for each day of suspension "triggers 
somewhat greater procedural safeguards under the fourteenth amendment 
..."). 

Bat les; 

■ Palmer v. Merluz zl. 868 F.2d 90, 96 (3rd Clr. 1989) T'rudlmentary 
procedures" set forth In Goss applicable where 10-day suspension from 
school accompanied by 60-day suspension from football program); 

■ Keough V. Tftte County Board of Educ, 748 F.2d 1077, 1080-81 (5th Clr. 
1984) (ten day suspension Imposed during final examinations; court wrote 
that "Goss makes no distinction between ten day suspensions that occur 
during examination periods and those that do not..."); 

■ Lamb v. Panhandle Community School Dlst. No. 2. 826 F.2d 526 (7th Clr. 
1987) (suspension for flnal three days of school year, causing student to 
miss final exams, was not equivalent to expulsion since student would have 
been able to graduate had his grades been higher; procedures aflbrded were 
adequate). 



(b.) Kindt of Procedures Needed to Minimize BUttaket 

The second factor in Mathews Is "the risk of an erroneous deprivation of 
(the private] interest through the procedures used, and the probable value. If any, 
of additional or substitute procedural safeguards." 424 U.S. at 335, 96 S.Ct. at 
903. An Important question in assessing this factor is the extent to which factual 
issues are in dispute. If, for Instance, a principal tells a student that a teacher has 
accused that student of doing something and the student outright denies it, there 
is probably no basis for the principal to make a decision which is not arbitraiy or 
based upon prejudgment. Where facts are in dispute, a duty arises under the due 
process clause to provide meaningful protection against the risk of error, by 
bringing in witnesses who saw the event, giving both sides a chance to question 
the other, etc. 

See: 

Peter Roos, "Goss and Wood : Due Process and Student Discipline," 20 
Inequaiiiy in Education, 42, 44 (1975): 

William R Hazard, "Goss and Wood : More and Better Due Process 
Required," in Anson and KurilofT, eds.. Student's Right to Due 
Process: Professional Discretion and Liability under Coss and Wood, 
71, 73-77, 89-93 (Education Resources Division, Caprtol 
Publications, Inc., 2430 Pennsylvania Ave., N.W., Washington, D.C. 
20037). 



23 



90 



Chapter I 



General Principles 



Cf: 

■ McNautfhton v. ClrolevUle Board of Education , 345 N.E.2d 649. 656 (Ohio 
Ct. Common Pleas 1974) (three-day school suspensions and forty-day 
suspensions from athletic activity; if students had denied the accusations, 
more formal proceedings might have been required). 

In McGhec v. Draper . 564 F.2d 902. 912 (10th Cir. 1977) (discharged 
teacher), the court stated that one factor requiring certain elements of due process 
was "that the disputed facts turned largely on the word of individuals." Siniilarfy. 
In "Goss and Wood : More and Better Due Process Required." supra, at 75. William 
Hazard notes: 

It would appear v/ise for the disciplinarian ... to require direct 
evidence from the teacher or other school ofTlcial to corroborate the 
oral or written account of the student's alleged misconduct. The 
common practice in most schools is to refer suspension decisions to 
the school principal, although he or she is rarely a witness to the 
student's misconduct. A principal's reliance on a cryptic note or 
hurried conversation with the teacher or other staff member would 
seem to be a rislqr basis for even a short suspension. 

The Center for Law and Education's The Constitutioncd Rights of Students 
(1976) points out two other examples of situations in which the risk of a wrong 
decision may require additional procedures: "short suspensions involving racial 
altercations where an abbreviated procedure might be Interpreted by one faction as 
unduly favoring the other." and "short suspensions initiated by a teacher against 
whom students have lodged an unresolved complaint relating to that teacher's 
fairness in dealing with students." IdL at 226. 



(c.) The Government's Interests 

Tlrie third Mathews v. Eldridge factor is "the Government's interest." 
including the "fiscal and administrative burdens" which additional procedures 
would Impose. 424 U.S. at 335. 96 S.Ct. at 903. When addressing this factor, it is 
helpful to demonstrate that the particular procedures desired are not unworkable 
and wtil not be used so often as to be burdensome. One might argue alternatively 
that if the system were to operate more Justly and rely instead on nonpunltlve 
solutions, the desired procedures would not have to be used often. 

An advocate can also demonstrate that certain procedures may In the long 
run reduce administrative headaches. For instance, requirements that notice and 
findings be written or that the hearing be recorded can minimize lengthy disputes 
about what happened or what was communicated; parent participation in Iniformal 
hearings may in the long run be simpler than dealing with the anger of parents 
who are not^led after a decision has been reached. The costs to the state of 
unwarranted exclusion can also be desc ribed in terms of Its coimection to the 
dropout rate, vandalism and violence, disrespect for and retaliation against an 
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arbitrary school order, and the like. Moreover, Independent of administrative or 
flscal concerns, the government has an interest in keeping students in school as 
evidenced by each state's compulsory attendance laws. As the Supreme Court 
stated, "Hit disserves both Ithc student's) interest and the interest qf the State if his 
suspension is in fact unwarranted." Goss v. Lopez , 419 U.S. at 579, 95 S.Ct. at 
739 (emphasis added). 

In any event, the government's interest is only one of the three factors 
which mus* balanced. Standing alone, the governments interest cannot Justify 
procedures which fail to serve the basic purposes of procedural due process: *'to 
avoid unfair or mistaken exclusions" and to "provide a meaningful hedge against 
erroneous acUon." Id at 579, 583, 95 S.Ct. at 739, 741. 



5. Applications of the Mathews v. Eldridge Standard 

Many (but not all) of the recent decisions address procedural due process 
questions by employing the factors of Mathews v. Eldridge , although it Is common 
for a decision to apply Mathews to some but not all procedural Issues. 

See: 

■ Palmer V. Merluzzi , 868 F.2d 90, 95-96 (3d Clr. 1989) (60-day suspension 
from high school football team; "[S]lnce the governmental Interest at stake 
here is the same as that in Goss , since the Incremental efficacy of the 
process proposed over the process afforded in not materially different than 
the one In that case, and since we find the student's interest to be only 
slightly greater, we conclude that the process required by Ck>ss was 
sufficient in the circumstances presented by this case."): 

■ Newsome v. Batavia lx)cal School Dist.. 842 F.2d 920 (6th Clr. 1988) 
(expulsion of high school student for alleged possession and attempted sale 
of marijuana; balancing of Mathews factors led court to conclude that 
student's due process rights were not violated by the failure to identify 
student accusers and permit cross-examination of them and 
administrators); 

■ Plcozzi V. Sandalow , 623 F. Supp. 1571, 1578-79 (E.D. Mich. 1986) ajfd 
withoi:t opinion 827 F.2d 770 (6th Cir. 1987), cert, denied, 108 S.Ct. 777 
(1988): (law student's return to school conditional on successful completion 
of lie detector test concerning fire in dormitory room; "Neither the specific 
dictates of Goss nor the general principles of Mathews entitled Picoz^i to a 
[pre-deprlvation hearing] ..."); 

■ Jaksa V. Regents of University of Michigan , 597 F. Supp. 1245, 1254 (E.D. 
Mich. 1984), affd 787 F.2d 590 (6th Cir. 1986) (one term suspension for 
cheating on exam; 'The additional procedures to !;vhich the plaintiff claims 
he was entitled [legal counsel, vert)atlm transcript, confrontation of 
accusers] are either too cumbersome and intrusive into the educational 
process, or would not reduce significantly the risk of an erroneous 
deprivation of rights"); 
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■ Nash V. Auburn Untversltv , 812 F.2d 655, 667 (1 1th Clr. 1987) (one year 
suspension from school of veterinary medicine for academic dishonesty; 
denial cf **notice of the evidence to t>e presented against them and cross- 
examination of accusing witnesses'* did not deny due process rights where 
events at hearing show **the potential value of the two additional procedures 
is doubtfull; 

■ Hart V. Ferris State College. 557 F. Supp. 1379, 1384-89 (W.D. Mich. 1983) 
(college student arrested for sale of iUe^ drugs; preliminary Injunction 
against disciplinary hearing denied; court applied Mathews factors to issue 
of cross-examination of witnesses by counsel, but not to the right to remain 
silent, to postpone the hearing untA after resolution of criminal chaiges, to 
confront accusers, or to have a public hearing); 

■ SvKes V. Sweeney . 638 F. Supp. 274, 279 (E.D. Mo. 1986) (expulsion for 
disruptive behavior and truancy: general application of Mathews standard); 

■ Blelcker v. Board of Trustees of Ohio State, 485 F. Supp. i381, 1387-88 
(S.D. Ohio 1980) (dismissal from school of veterinary medicine for cheating; 
*The Court believes.. .that the proposed procedures would have contributed 
UtUe toward reducing the risk of error in plalntllTs case.'"). 

Of.: 

■ Takeall v. Ambach , 609 F. Supp. 81, 85-86 (S.D.N.Y. 1985) (balancing of 
Mathews factors weighs in favor of requiring written notice of the basis for 
denial of student's application to enroll in the school system and availability 
of administrative remedies since a permanent deprivation of the student's 
interest in receiving an education was threatened, the risk of an erroneous 
deprivation was significant, and the administrative burden of requiring 
written notice was minor); 

■ Board of Education of City of Plainfleld v. Cooperman , 105 N.J. 587, 523 
A«2d 655, 661-62 (1987) (challenge to policy guidelines for admission of 
children with AIDS, ARC or HTLV-III antibody; due process requires that 
parties have the right to call witnesses and to cross-examine adverse 
witnesses). 



6. Lack of Prejudice; Waiver 

In some cases, courts bypass consideration of the adequacy of procedures. 
This has occurred where a student '•admitted the charges" (Keough v. Tate County 
Board of Education > 748 F.2d 1077, 1083 (5th Clr. 1984)], evidence Vas so 
overwhelming that the school board would again Impose the same penalty..." 
[McClain v. Lafavette County Board of Education . 687 F.2d 121, 122 (5th Cir. 
1982)1, and students "(bly admitting their guilt" were deemed to have Vatvcd their 
right to a hearing." Boston v. Philpot , 645 F. Supp. 798. 805 (D. Kan. 1986). 

This approach may be problematical. First. A student has a right to be 
heard on the Issue of sanction even if misconduct is undisputed. See Chapter I. B. 
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3., above. Second. Evidence may seem "overwhelming" because It was not tested 
by adequate procedures. Third. Waiver of a constitutional right Is not lightly 
assumed. See, e.g., Fuentes v. Sheven . 407 U.S. 67. 92 S.Ct. 1983. 2001-02 
(1972) (no waiver of hearing rights prior to repossession of chattels: "Indeed. In the 
civil no less than the criminal area, 'courts indulge eveiy reasonable presumption 
against waiver."'; "(A) waiver of constitutional rights in any context must, at tlie 
veiy least, be clear."); Johnson v. United States Department of Agriculture . 734 
F.2d 774. 784 (11th Clr. 1984) (challenge to "non-Jucilclal" method for foreclosing 
mortgages: "Our precedent requires specific proof of a knowing and voluntary 
waiver of the constitutional right to due process."); People v. Wahlen . 443 N.E. 2d 
728, 730-31 (111. ^p. 1982} (appeal from suppression of evidence seized in college 
student's room; consent was coerced). 

In Doe V. Rockingham County School Board . 658 F. Supp. 403, 407-08 
(W.D. Va. 1987). school authorities were held to have violated due process rights 
by excluding a student for 29 days without a hearing. The court observed that 
"failure on the part of school authorities to afford a hearing is not excused by later 
proof that the student is guilty of the offense charged" (at 407). It concluded that 
"as in the IGossl case, there is no evidence that the plaintiff voluntarily 
relinquished his right to a hearing" (at 408). 

See: 

■ Cole V. Newton Special Municipal Separate School District . 676 F, Supp. 
749, 752 (S.D. Miss. 1987), qff'd wUhout opinion, 853 F.2d 924 (5th Ctr. 
1988) (suspension: student admitted that she failed to obey teacher's 
demand to remove her sunglasses and that she was punished for that act, 
so she received all the process she was due): 

■ Keough v. Tate County Board of Education . 748 F.2d 1077. 1080,1083 (5th 
Clr. 1984) (expulsion: court noted that misconduct took place In presence of 
administrator: "Clearly there was substantial evidence to support the 
district court's finding that Keough admitted the charges and therefore his 
suspension did not result from a procedural due process deprivation. See 
Fed. R Civ. P. 52...."): 

■ McClain v. Ufayette County Board of Education . 687 F.2d 121. 122 {5th 
Clr. 1982) (one year suspension for carrying flrearm to school; "...we are 
utiable to And substantial prejudice...": "..."the substantive evidence against 
him was so overwhelming that the school board would again impose the 
same penalty and a second hearing would accomplish no amelioration."); 

■ Nash V. Auburn University. 812 F.2d 655. 661-62 (1 1th Clr. 1987) (lengUiy 
suspensions for cheating: "...acquiescence to the timing of the noUce and 
hearing"): 

■ Boster v. Philpot. 645 F. Supp. 798. 805 (D. Kan. 1986) (three day 
suspensions and exclusions from attending basketball games for vandalism; 
"By admitting their guilt, the plainUfls waived their right to a hearing"); 

■ Davis V. Mann , 721 F. Supp. 796, 801-02 (S.D. Miss. 1988) (academic 
exclusion from dental school residency program: "the restriction on 
counsel's participation did not substantially prejudice plalntifTs case": 
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plaintiff had opportunity to confer with his counsel In advance of hearing 
about key testimony): 

0 Blrdsev v. Grand Blanc Community Schools, 344 N.W.2d 342. 346 (Mich. 
Ct App. 1983) (expulsion; **Due process does not require an opportunity to 
confront and cross-examine inasmuch as plaintiflTs did not reflite the 
underlying facts of the charge/*); 

■ Jones V. Board of Trustees . 524 So. 2d 968, 972 (Miss. 1988) (expulsion for 
semester; no ^^substantial prejudice** from asserted defect of notice); 

■ Rutz V. Essex JuncUon Prudential Committee . 457 A.2d 1368, 1374 (Vt. 
1983) (expulsion; alleged lack of notice of chaiiges; where student was '*well 
aware of chaiges** and admitted to them, and the district substantially 
complied with its regulations, there was "a clear absence of any prejudice '). 
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APPLICATION TO SPECIFIC 
FORMS OF DISCIPLINE 



A. SUSPENSION FOR TEN DAYS OR LESS 
1. Overview 

The Supreme Court has held that students facing suspension often days or 
less are entitled to notice and hearing. Goss v. Lopez . 419 U.S. 565. 95 S.Ct. 729 
(1975). The notice and hearing must occur prtcr to the suspension, except In 
genuine emergencies. Such emergencies exist only where the student's continued 
presence poses an ongoing danger of physical harm to persons or property or of 
serious disruption to the academic process. Where an actual emergency exists, the 
hearing must be held as soon as possible after the suspension begins. 

The Court held that the required procedures Include, at a minimum, oral or written 
notice of the charges, an explanation of the evidence supporting those charges, and 
an opportunity for the student to present his or her side of the story. There are 
certain other procedural rights which arguably arc basic to any suspension 
hearing. Further, the Court left open the possibility that In unusual circumstances 
more elaborate procedures may be requlreid. But note that the Court has stated, 
'T^o days* suspension from school does not rise to the level of a penal sanction 
calling for the full panoply of procedural due process protections applicable to a 
criminal prosecution." Bethel School District No. 403 v. Fraser . 478 U.S. 675, 686. 
106 S.Ct. 3159, 3166 (1986) (rejecting due process claim that student did not have 
notice that "lewd speech" would subject him to sanctions). 

The Court has articulated factors to determine what kind of procedures are 
warranted under the due process clause. These factors should be employed to 
additss "unusual" suspensions. Using these factors, additional procedures may be 
appropriate when there are significant factual disputes or when the short 
suspension results in "unusual" harm to the student. See Chapter 1. C. 4., 5. 
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2. Basic Right to Notice and Hearing 

The Supreme Court described procedures for the "usual" short suspension 
as follows. 

At the very minimum, therefore, students facing suspension and the 

consequent Interference with a protected property interest must be 

given some kind of notice and aiTorded some kind of hearing. 

• • • • 

Students facing temporary suspension have interests qualifying for 
protection of the Due Process Clause, and due process requires, in 
connection with a suspension of 10 days or less, that the student be 
given oral or written notice of the charges against him and, if he 
denies them, an explanation of the evidence the authorities have 
and an opportunity to present his side of the story.... 

There need be no delay between the time "notice" is given 
and the time of the hearing. In the great majority of cases the 
disciplinarian may informally discuss the alleged misconduct with 
the student minutes after it has occurred. We hold only that, in 
being given an opportunity to explain his version of the facts at this 
discussion, the student first be told what he is accused of doing and 
what the basis of the accusation is.... 

Goss V. Lopez . 419 U.S. 565, 579, 581-82, 95 S.Ct. 
729, 738, 740(1975). 



The Goss Court stated that in "usual" cases, the due process clause did not 
"require, countrywide, that hearings ... must afTord the student the opportunity to 
secure counsel, to confront and cross-examine witnesses supporting the charge, or 
to call his own witnesses to verify his account of the incident." Id. at 582, 583, 95 
S.Ct. at 740. 

The Court also stated that the right to notice and hearing applies to any 
suspension "for more than a trivial period" or "of 10 days or less." Id. at 576, 581. 
95 S.Ct. at 7J7, 740. According to Justice Powell, this right is invoked with any 
suspension "for as much as a single day." Id at 585 and n.3. 95 S.Ct. at 741-42 
and n.3 (Powell. J., dissenting). 



See: 

■ Shanley v. Northeaat Independent School District, 462 F.2d 960. 967 n.4 
(5th Clr. U*72) (court discusses the serious nature of three-day 
suspensions); 

■ Arnold v. Board of Education of Escambia County . SSO F.2d 305. 318 (1 1th 
Clr. 198S) (complaint properly alleged three-day suspension Inconsistent 
with Goss standard); 
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■ Henderson v> Van Buren Public Schools Superintendent . CA No. 7-70865 
(E.D. Mich. Dec 29. 1978) (Clearinghouse No. 20.722) (jury award of $100 
for a one-day suspension without a hearing upheld as proper); 

■ Hlllman v, FiHot. 436 R Supp. 812 (W.D. Va. 1977) (three-day suspension is 
more than de minimis). 

For more on the basic right to a hearing, see Chapter I. 



3. Prior Hearing - Except for Emergencies 

As a general rule, the notice and hearing must occur before the suspension 
Is Imposed. Goss v. Lopez . 419 U.S. at 582, 95 S.Ct. at 740. However, "students 
whose presence poses a continuing danger to persons or property or an ongoing 
threat of disrupting the academic process may be immediately removed from 
school. In such cases, the necessary notice and rudimentary hearing should follow 
as soon as practicable.... * Id at 582-83. 92 S.Ct. at 740. The outside deadline in 
such emergencies is three days. Lopez y. Williams , 372 F. Supp. 1279 (S.D. Ohio 
1972), ofTd sub nom. Goss v. Lopez . 419 U.S. 565. 95 S.Ct. 729 (1975). 

The "emergency" suspension exception is subject to abuse. For more on 
this Issue, sec Chapter III A, "Prior Hearings and the Emeiqgency Exception." 



4. Other Rights in Any Short Suspension Hearing: 
Impartial, Independent Determination of Specific 
Misconduct 

There are certain other rights which arguably apply to any suspension. 
They were alluded to in Goss. but in a less obvious way than the rights of notice 
and prior hearing. Other decisions and basic due process principles indicate that 
these additional elements are essential for ar^r fair hearing. 

Although the procedures in the simple suspension are 
relathrely informal it cannot be emphasized too strongly that the 
entire thrust of the requirement is to insure that there is a genuine 
fact-finding process which is a 'meaningful hedge' against erroneous 
action. (Goss . 419 U.S. at 583. 95 S.Ct. at 741.1 This being the 
case it would seem that three common practices of school ofllcials 
arc now implicitly prohibited. 

First, the person making the decision must be relatively free 
from bias. Thus, minimally, ^f the person Involved in the decision to 
suspend is involved in the alleged Incident he or she cannot 
determine guilt. Although passive observance would likely not 
result in disqualification to decide the issue, the court did note that 
observation did not obviate the need to follow the procedures. [Ic^. at 
584. 95 S.a. at 741.1 
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Second^ no longer may a teacher or other adults' words be given an 
irrebuttable presumption of truthfulness. In Goss there was testimony, 
alluded to by Mr. Justice White, by a principal that in the common 
suspension a teacher would tell him one thing and a student another. 
When asked how he resolved this conflict he replied^ *Then the teacher's 
word would be the deciding factor.** Such a resolution is clearly contraiy to 
the spirit of Goss and would now be prohibited. Indeed^ if the issue boiled 
down to such a confrontation and could not be resolved without resort to 
this impermissible presumption, seemingly the suspension would move 
from a 'simple' to an unusual short*term suspension. 

Thirds there must now be a fact-flnding determination which 
precedes a determination of what to do about the child. Commonly these 
concerns get mixed up and the determination of whether the student was 
guilty of the act charged gets lost in the process. A determination of guilt 
for a specified oflense based upon evidence is, under Goss . a prerequisite 
for a suspension. This prerequisite must be met before school offlcials can 
properly determine if a suspension or some other alternative is in the 'best 
interest' of the child. 

Peter Roos, "Goss and Wood : Due Process and 
Student Discipline/* 20 Inequality in Education 42, 
43-44 (July 1975). 



The absence of an Impartial review of the facts and a specific determination 
of misconduct would make the hearing a meaningless charade rather than 
protection ''against unfair or mistaken findings of misconduct and arfoitraiy 
exclusion from school," identlfled by the Court as the purpose of the hearing. 
Goss, 419 U.S. at 581, 95 S.Ct. at 740; see also Id. at 580-81 n.9, 95 S.Ct. at 739 
n.9. 

The baste requirement of impartiality is discussed in Chapter III.E. Tlie 
right to a presumption of innocence, rather than a presumption of guilt, is 
discussed in Chapter III.F.7. On separating the flnding of guilt or innocence from 
the later determination of what action to take, see Chapter III.G.l. 



5. ^'Unusual Situations** Requiring Additional Procedures 

Nor do we put aside the possibility that in unusual situations, 
although involving only a short suspension, something more than 
the rudimentary procedures will be required. 

Goss V. Lopez . 419 U.S. 565. 584, 95 S.Ct. 
729.741 (1975). 

The Supreme Court has stated that the opportunity to be heard "Is an 
opportunity which must be granted at a meaningful time and in a meaningful 
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manner." Armstrong v. Manzo . 380 U.S. 545, 552. 85 S.Ct. 1187. 1191 (1965). In 
"unusual" situations, the right to meaningful due process may require adequate 
time to prepare in addition to rights such as representation by counsel and the 
right of cross-examination. 

To assess the procedures required by the due process clause in the 
"unusual" situation, an advocate must use the three factors of Mathews v. 
Eldridge . 424 U.S. 319. 96 S.Ct. 893 (1976). The Supreme Court has adopted a 
method which weighs the following factors to determine Vhat process is due": (1) 
the private interest at stake: (2) "the risk of an erroneous deprivation of such 
Interest through the procedures used, and the probable value, if any. of additional 
or substitute procedural safeguards:" and (3) "the Government's interest. Including 
the function Involved and the fiscal and administrative burdens" which additional 
procedures would impose. Id at 335. 96 S.Ct. at 903. When applying these factors 
to short suspensions, note the statement in Goss that "the timing and content of 
the notice and the nature of the hearing will depend upon appropriate 
accommodation of the competing Interests Involved." 419 U.S. at 579. 95 S.Ct. at 
738-39. Thus, the bare minimum requirements stated In Goss for any suspension 
hearing should not be regarded as a bar to addltlona] procedures when warranted 
by the Mathews v. Eldridge analysis. 

Application of the Mathews factors to school discipline is discussed In 
detail, with other case citations, in Chapter I.C.4.. 5.. 'What Kind ol Due Process." 

Factual disputes, unusual Injury, and other special circumstances may give 
rise to situations In which more than rudimentary procedures should be required. 



(a.) Factual Disputes 

Under the second factor In Mathews , significant factual disputes should 
trigger additional procedui-es. such as bringing In eyewitnesses to the incident, 
giving both sides a chance to question each other formally, etc. Without these 
additional procedures the administrator will have no real basis for a decision, other 
than Improper reliance on the presumption that the student Is always wrong and 
the staff ahvaj^ right. Cases and commentators supporting the need for more 
procedures where factual Issues are In dispute are cited in §IX.B. of the Center's 
1982 manual School Discipline and Student Rights, in the subsection titieH "Kinds 
of Procedures Needed to Minimize Mistakes." 

Pegram v. Nelson , 469 F.Supp. 1134. 1137. 1138-39 (D.N.C. 1979) involved 
a ten day suspension and exclusion from extracunlcular activities, for theft of a 
wallet. When the student Initially den^eo involvement, the principal provided 
further procedures and undertook additional Investigation. 
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(bO Short 8uspi^nsioiii Resulting in ^UnusaaT* Injury to 
8tudent*t Interests 

Certain short suspensions, even wlien of the same length as the ''usual** 
suspensions discussed in Goss, may Invohrc greater deprivations of property or 
liberty Interests. The incrcas^d severity of the deprivation requires more extensive 
protection under the first factor in Mathews , the private interests at stake. This 
could include, for example, short suspensions in which: 

• the charges which will be recorded arc unusually damaging to the student's 
liberty interest in his or her reputation (such as criminal or sexual 
misconduct); 

• other constitutional rights, such as the right of free expression, are at 
stake; 

• the student will miss a particularly Important event, such as an exam 
which he or she will not be permitted to make up or an Important 
extracurricular event; 

• academic penalties are imposed, such as grade reductions or zeros for each 
day of absence. 

In cases where the student loses credit for a course or a term because of 
the suspension (through grade reductions or denial of opportunity to make up 
exams), the suspension airguably should be treated, for due process purposes, as 
functionally equivalent to exclusion for the entire duration of the course rather 
than for only a few days. 

Cases and comments considering the need for more procedures In the face 
of these additional injuries are found in Chapter I.C.4.(a.). in the subsection titled 
*The Private Interests at Stake." 



(€•) Other Situations Warranting More Procedures 

Using the Mathews analysis, it can be aigued that more procedural 
protection should be provided in two other situations: 

• where serious issues of fairness have been raised, such as charges of racial 
prejudice in the discipline process; and 

• where evidence presented in the discipllnaiy hearing may be used in a 
pending Juvenile court proceeding with much more serious consequences 
(in which case protection of the student might require the right to an 
attorney, exclusion of improperly acquired evidence, protection against self- 
incrimination, etc.). 
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6. Prc-Goss Decisions Granting More Extensive Rights 

Certain lower courts, prior to the ruling In Goss . applied more extensive 
procedural requirements to exclusions of less than ten days, even without 
"unusual" circumstances. These cases are still valid for suspensions beyond ten 
days. See cases cited throughout Chapter HI, "Specific Elements of Due Process." 
Further, the discussion above points to the need for some of these procedures in 
the "unusual situations" to which the Court alludes. 



7. Decisions Holding that Procedures Satisfied Goss 
Standards 

The procedures utilized by school officials in imposing suspensions not 
exceeding ten days were held to satisfy the Goss standards in the following 
decisions: 

■ Rosenfeld v. Keller . 820 F.2d 38. 40 (2d Cir. 1987): 

■ Keough v. Tate County Board of Educallon. 748 F.2d 1077. 1080 (5th Clr. 
1984): 

■ Webb V. McCullough . 828 F.2d 1 1 5 1 . 1 1 59 (6th Clr. 1987): 

■ Lamb v. Panhandle Community Unit School District No. 2 . 826 F.2d 526. 
528 (7th Clr. 1987): 

■ Boater v. Phllpol. 645 F. Supp. 798. 804-05 (D. Kan. 1986): 

■ Katchak v. Glasgow Independent School System . 690 F. Supp. 580. 582-83 
(W.D. Ky. 1988): 

■ Darby v. Schoo. 544 F. Supp. 428. 436 (W.D. Mich. 1982): 

■ Bystrom v. Frldley High School . 686 F. Supp. 1387. 1394-95 (D. Minn. 
1987): 

■ Reasoner v. Meyer . 766 S.W. 2d 161. 164 (Mo. App. 1989). 



See also: 

■ Swany v. San Ramon Valley Unified School District . 720 F. Supp. 764. 776 
n.9 (N.D. Cal. 1989) (exclusion from graduation ceremony and delay In 
receipt of diploma). 
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B. LONG-TERM SUSPENSION AND EXPULSION 



After discussing procedures applicable to suspensions not exceeding ten 
days, the Supreme Court noted, "Longer suspensions or expulsions for the 
remainder of the school temi, or permanently, may require more formal 
procedures." Goss v. Lopez , 419 U.S 565. 584, 95 S.Ct. 729, 741 (1975). This is 
consistent with the Court's general analysis in Mathews v. Eldrldge for determining 
what procedures are required: the first factor to be considered is the private 
Interest at stake. 424 U.S. 319, 335, 96 S.Ct. 893, 903 (1976); see analysis in 
Chapter l.C.4.(a), 'mat Kind of Due Process." In addition to Hnding that a short 
suspension is a serious deprivation of property and liberty interests, the Court in 
Goss also noted, "A shoit suspension Is of course a far milder deprivation than 
expulsion." 419 U.S^ at 576, 95 S.Q. at 737. 

Courts applying the principles set forth in Goss have at times found that 
more extensive procedural safeguards are required for exclusions that exceed ten 
days. 

See: 

■ Jackson v. Franklin County School Board, 806 F.2d 623, 631 (5th Clr. 
1986) C'Suspensions exceeding ten days require more formal procedures," 
citing Goss) ; 

■ Dillon v. Pulaski County Special School District , 468 F. Supp. 54, 57-58 
(E.D. Ark. 1978)v afTd 594 F.2d 699 (8th Qr. 1979) (expulsion); 

■ Gonzales v. McEuen. 435 F. Supp. 460. 466-467 (CD, Cal. 1977) {expulsion 
for remainder of year); 

■ M. v. Board of Education . 42f F. Supp. 288, 290 (S.D. 111. 1977) (expulsion): 

■ Qulntanllla v. Carey , C.A. No. 75 C-829 (N.D. 111. Mar. 31, 1975) (Mem. 
Opln. and Order, pp. 5-6) (Clearinghouse No. 15,369A) (expulsion with 
opportunity to be in G.E.D. night program); 

■ PUSH v> Carey , CA Nos. 73-C-2522 and 74-C-303, (N.D. 111. Nov. 5, 1970) 
(Slip Opln., p. 8) (Clearinghouse No. 17,507A), rev'd in part on other 
grounds sub nom . PIphus v. Carey , 545 F.2d 30 (7th Cir. 1976) (reversed 
because of court's failure to award damages to students), rev'd on other 
grounds, 98 U.S. 1042, 98 S.Ct 1042 (1978) (reversed court of appeals on 
damages issue) fsuspenstons potentially exceeded 10 days tilggerlng the 
need for more formal procedures"); 

■ Anderson v. Seckels CA* No. 75-65-2 (S.D. Iowa 1976) (Mem. and Opln., p. 
15) (Clearinghouse No. 21,627C) (six-month suspension): 

■ Darby v. Schoo . 544 F. Supp. 428 (W.D. Mich. 1982) (Indcnnlte suspension, 
expulsion); 
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■ Cole V. Newton Special Municipal Separate School District . 676 F. Supp. 
749. 752 (S.D. Miss. 1987) ttn-school suspension, when added to Ume 
student v/as excluded from school, would exceed ten days); 

■ Morale v. Grlgel. 422 F. Supp. 988. 1002 (D.N.H. 1976) (exclusion beyond 
ten days); 

■ Blelcker v. Boaid of Trustees of Ohio State. 485 F.Supp. 1381. 1387-88 
(S.D. Ohio 1980) (two- term dlsciplinaiy dismissal from veteritiary school); 

■ Piggies V. Corsicana Independent School District. 529 F. Supp. 169. 172 
(N.D. Tex. 1981) (suspension for remainder of term); 

■ Reasonerv. Meyer . 766 S.W. 2d 161. 163. 166 (Mo. App. 
1989 (two consecutive ten-day suspensions): 

■ Giles V. Redfem . CA No._. Slip Op. at 11-12 (N.H. Super. Ct. Cheshire 
County. Jan. 18. 1977) (Clearinghouse No. 20.624A) (suspension for 
remainder of semester). 

The many decisions prior to Goss which required extensive procedures for 
exclusions of various lengths remain valid law within their Jurisdictions, at least as 
applied to exclusions beyond ten days. One example of adherence to stare decisis 
is Morale v. Grlgel . 422 F. Supp. 988. 1002 (D.N.H. 1976). In which the court 
referred to its pre-Goss decision regarding requirements for lengthy suspensions: 

Tills court has already addressed the issue of what process is due in 
a school disciplinary hearing. Vail v. Board of Education of 
Portsmouth School Dist. . 354 F. Supp. 592. 603-604 (D.N.H. 1973). 
alTd in part. 502 F.2d 1159 (1st Clr. 1973). It is against this 
standard of due process that I must measure the process received 
by Morale. 

Additional decisions are cited throughout Chapter III. "Speciflc Elements." 
For substantive challenges to suspensions and expulsions, see §VIIIA. "Ebccluslon 
(Suspension. Expulsion, Etc.)" in the Center's 1982 manual School Discipline and 
Student Rights. 

In some situations Involving suspensioi.<s In excess often days, school 
district or Institutional rules provided for more extensive procedural safeguards 
than those detailed In Goss. but students did not prevail in claims that additional 
safeguards should have been provided. 

See: 

■ Gorman v. University of Rhode Island . 837 F.2d 7. 15-16 (1st Cir. 1988); 

■ Keough v. Tate County Board of Education. 748 F.2d 1077. 1079. ? 081-82 
(5th Cir. 1984); 

■ Newflome v. Batavla Local School District . 842 F.2d 920. 921-22. 924-26 
(6th Cir. 1988): 
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■ Jaksa V. Regents of Unlversltv of Michigan . 597 F. Supp. 1245, 1250-54 
(E.D. Mich. 1984). afTd 787 F.2d 590 (6th Clr. 1986). 



The Newsome case, supra, is criticized by Donal M. Sacken in "Due Process 
and Student Discipline." 50 Education Law Reporter 30b (Feb. 2. 1989). 



C. DISCIPLINARY TRANSFER 



I conclude that such transfers [lateral transfers from one nondlsclpllnaiy 
school to another] involve protected property Interests of the pupils and are 
of suRlclent slgnlflcance as to warrant the shelter of due process 
protection.... 

In theoiy a transfer from one school to another within the same school 
district does not reduce the educational opportunities of the transferred 
pupil. All schools are intended to be approximately equal as to educational 
quality and physical facilities offered.... There is no Inherent tight of the 
pupil to attend the school of his or her choice, or the choice of the parents, 
within the school district.... 

[A] transfer during the school year has, at least to many pupils, a serious 
adverse impact upon their educational progress. Hie terminology of a 
'disciplinary' transfer suggests punishment. Even though such transfers 
may in certain specific instances be for the good of the pupil as well as the 
transferring school, it nonetheless bears the stigma of punishment... 

A suspension, under Goss , 'is a serious event in the life of the suspended 
child.' No less so is a disciplinaiy transfer to another school 'a serious 
event In the life the [transferred] child.' Goqb v. Lopez , [419 U.S. 565] at 
576, [95 S.Ct. 729, 737]. To transfer a pupil during a school year from a 
familiar school to a strange and possibly more distant school would be a 
terrifying experience for many children of normal sensibilities. I think it not 
melodramatic to suggest the genuine danger of physical harm being 
intentionally inflicted upon a transferred pupil who may be required to pass 
through dilTerent and strange neighborhoods on the way to and from the 
transferee school. Any disruption in a primary or secondary education, 
whether by suspension or involuntaty transfer, is a loss of educational 
benefits and opportunities. Realistically, I think many if not most students 
would consider a short suspension a less drastic form of punishment than 
an involuntary transfer, especially if the transferee school was farther from 
home or had poorer physical or educational facilities. 

Everett v. Marcase , 426 F. Supp. 397, 400 
(E.D. Pa. 1977) 
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Several courts have held that students subject to disciplinary transfers to 
other schools are deprived of significant property or liberty interests and are 
entitled to notice and due process hearings similar to those required for 
e]q)ulsions. 

See: 

■ Joi^ v. School District of City of Erie. Pennsylvania. 583 F.2d 91 (3d Cir. 
1978) (modifying and approving consent decree); 

■ Belts V. Board of EducaMon . 466 F.2d 629 (7th Cir. 1972); 

■ Mills V. Boaixl of Educati on. 348 F Supp. 866. 880-883 (D.D.C. 1972): 

■ Qulntanllla v. Carey. CA. No. 75-C-829 (N.D. lU. Mar. 31. 1975) (Mem. 
Opln. and Order, p. 5) (Clearinghouse No. 15.3n9A): 

■ Boaixi of Education v. Scoti . C.A, No. 176-814 (Mich. Cir. Ct. Wayne 
County, Jan. 12. 1972) (Clearinghouse No. 7.380C). 

When the new school does not offer the same regular classroom program 
but is. rather, a continuation school or school for students with behavior problems, 
the impairment of protected toterests warrants the same protection as for 
expulsions. In Qulntanllla . supra, a federal district court held that a formal 
hearing was necessary for students facing expulsion, before an impartial hearing 
officer who is not be an administra\:or from a student's school. The court 
continued: 

Although defendants have offered to place plalntl/T in a G.E.D. night 
school program, he has been absolutely denied - without a hearing - 
- the right to obtain a standard high school diploma and the right to 
attend Kehryn Park. Considering the Board's transfer policy and the 
fundamental differences between a G.E.D. certificate and a standard 
diploma, this amounts to the functional equivalent of an absolute 
expulsion. 



See: 

■ Joidan V. School District , supra , 583 F.2d 91 (3d Cir. 1978) (modifying and 
approving consent decree) (transfer, usually for limited lime, to special 
school for disruptive students); 

■ Taylor v. Maryland School for the Blind . 409 F. Supp. 148. 152 (D. Md. 
1976) f'A forced transfer from an educational Institution for the 
handicapped to a custodial one should be governed by the due process 
clause"); 

■ Chicago Board of EducaUon v. Terrlle . 47 111. App. 3d 75. 361 N.E.2d 778 
(1977) (commitment to special school for truants violated due process rights 
by abridging liberties of association, privacy, and movement without 
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demonstrating that such commitment both would meet the student's need 
and was the least restrictive means available). 

Cf.: 

■ Vl tek V. Jones . 445 U.S. 480. 491-94. 100 S.Ct. 1254. 1263-64 (1980) 
(prisoner has right to due process when transferred to a mental hospital for 
Involuntary psychiatric treatment, In light of sUgmatlzatlon and mandatoiy 
behavior modlflcatlon program); 

■ Zamora v. Pomerov . 639 F.2d 662, 668-70 (10th dr. 1981) (court reUed on 
similarity of educational program and absence of demonstrated academic 
harm in ruling that transfer for a semester did not violate procedural due 
process; unclear whether court was ruling that there was no entitlement to 
due process procedures or that student was so entitled but that in light of 
the above factors, the numerous hearings he received, at which he 
presented no evidence to challenge or mitigate the charges of possession of 
marijuana, were adequate). 



Elven when the new school is similar, there are likely to be subtle 
educational differences and possibly more burdensome travel, as well as loss of 
friends and teachers. See Everett v. Marcase . supra, 426 F. Supp. 397 (E.D. Pa. 
1977). Also, when a school administrator contemplates disciplinary transfer, the 
stigmatizing effects may be great because of the likely seriousness of the charges of 
misconduct. Id, 

Further, specific property entitlements may be found in state and local 
laws, policies or practices mandating attendance at the student's regular school. 
For instance, a district's neighborhood school assigimient plan may have created 
an objectively grounded expectation that when a family resides in a particular 
neighborhood, its children will attend a particular school. (Note too the extent to 
which a neighborhood's property values are often tied to a school's reputation.) 
See 20 U.S.C. §1701 (a): "The Congress declares it to be the poUcy of the United 
States that ... (2) the neighborhood is the appropriate basis for determining public 
school assignments." Similarly, a property interest in attending a particular school 
may be created by a district policy under which students attending a school one 
year nonnally will be able to attend it the next. See Perry v. Slndermann . 408 U.S. 
593, 92 S.Ct. 2694 (1972), and the material on the creaUon of property interests in 
Chapter I.B.I. 

In Kraut v. Rachford , 51 lU. App. Jd 206, 366 N.E.2d 497 (lU. Ct. App. 
1979). a student was dropped from enrollment at a high school on grounds of non- 
residency. The court held that, although the student was left with the option of 
attending in a different district, he was deprived of a property interest and was 
therefore entitled to procedural due process. The court stated: 

(TJhe term "property" Is broad enough to offer protection to an 
objective expectancy of the continuance of an interest which has 
been initially conferred by the state. Whether such an expectancy 
may be characterized as a "legitimate claim of entitlement" denoting 
objectl'/ity, rather than an "abstract desire or need" denoting 
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subjectivity, depends on the statutory terms creating the Interest as 
well as the rules or policies by which it is administered.... 

« • • • 

Here, it cannot be questioned that the Illinois School Code 
conferred upon plaintiff an interest in attending a school on a 
tuitlon-firee basis and that the retention of such a benefit is 
protected by the requirements of due process of law. The question 
remains, however, whether this protection is to be afforded his 
interest in remaining in H-F [the particular school) on a tuition-free 
basis. He had attended H-F during the 1973-74 school year as a 
tuition-free student, although one of his freshman enrollment forms 
indicated that he may not have been a resident of its attendance 
district smce he lived with his aunt within the district ratlier than 
with his mother who resided in an adjacent school district. ...Under 
these circumstances, we believe that the actions of H-F In allowing 
him to attend on a tuition-free basis during his freshman year and 
further allowing him to proceed to final registration for his 
sophomore year, which encompassed a time period during which his 
living conditions remained constant, fostered an objective 
expectancy in his contmuation at K-F on the same basis as before. 
Therefore, we hold that plaintiff was entitled to due process 
protection of his interest in continuing to attend H-F as a resident 
student. 

IdL at 212-14. 366 N.E.2d at 501, 502-503 (citations omitted: emphasis in original). 
See also Hall v. Olha . CA No. B-80-407. (D. Conn.. Feb. 24. 1984) (Slip Op., p. 5 
(Clearinghouse No. 36.367A) ("Defendants' failure to provide plaintiffs with noUce 
and an opportunity for a hearing before expelling the children Ifor nonresldcncy) 
violated the due process clause of the Fourteenth Amendment"). 

Thus, while it is necessary to demonstrate some property or liberty interest 
at stake when the student is transferred to another school, the absence of a 
constitutional right to attend a particular school is not a bar to due process claims. 
First, the state-granted entitlement to education creates a property Interest (see 
Chapter I.B.I.): at least some transfers constitute a significant reduction in that 
entitlement when compared with the regular programs to which students across 
the state or within the district are otherwise entitled. Second, the state or local 
system may have created, through assignment policies and the like, a specific 
property Interest in attending a particular school. Third, even in the absence of a 
property interest, a transfer may deprive a student of various liberty interests: 
restriction of freedom of association: foreclosure of future occupational 
opportunities; damage to reputation caused by the transfer: and. for transfer to 
certain types of "special" schools, intrusion on personal privacy or personal and 
physical security. See Chapter I.B.2. for a discussion of protected liberty interests. 

Cf. Vitek V. Jones . 445 U.S. 480. 487-91. 100 S.Ct. 1254, 1261-63 (1980) (liberty 
mterest Is created where, through law or official practice, prisoner is given 
Justifiable expectation that he will not be transferred except for misbehavior or 
upon the occurrence of other specified events; prisoner is thus entitled to 
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constitutionally adequate procedures In determining that the conditions have been 
met). 

Finally, state statutes therasehres may limit a school's ability to transfer 
students without certain procedures. In WAN, v. School Board of Polk County . 
504 So. 2d 529 (Fla. Dist. Ct. App. 1987). the court ruled that a proposed 
disciplinary transfer was functionally equivalent to a suspension under Florida 
law. As school ofikials had not made "(a] good faith effort ... to employ parental 
assistance or other alternative measures prior to suspension" (as required under 
Fl. Stat. § 232.26(I)(b)]. the suspension (transfer) was Improper. 



What Kind of Procedures 

In establishing the particular procedures to which a student facing transfer 
is entitled, it becomes important for an advocate to stress the extent of the 
property and liberty deprivations, particularly as compared to either a suspension 
of one to ten days (which normally requires only Informal notice and hearing) or a 
suspension of more than ten days (which entitles the student to relatively formal 
procedures). See Chapter I.C. on the factors for determining "what kind of due 
process." 



Special Education Procedures 

For certain kinds of transfers, procedures mandated by federal laws 
protecting handicapped students may also be required, either (1) because the 
student has already been classified as "handicapped" or referred for evaluation, or 
(2) because the program, while not so called by the school system, is really 
functioning in disguise as a special education program [e.g., for students with 
"emotional problems"). For discussion, see §VIII.D, "Dlsclpllnaiy Transfer," in the 
Substantive Rights portion of the Center's 1982 manual School Discipbie and 
Student Rights. 



Non-Disciplinarj Transfers 

A different analysis from the above is required for examining the due 
process claims of a student who is transferred as part of a general policy, such as 
integration or changes in school asslgmnent districts, rather than for disclpllnaiy 
reasons. First, if the policy Is being carried out In order to meet the requirements 
of the Fourteenth Amendment, either under court order or voluntarily, then 
whatever state-granted entitlement the student might otherwise have Is necessarily 
limited by those constitutional requirements. There may be other Judicial or 
administrative avenues for challenging court-ordered or voluntary assignment 
plans, but these remedies are quite different from a claim of a due process right to 
a hearing before the school board when it draws up its plan. Second, even tf the 
reassignment plan (as opposed to an individual placement) Is not constitutionally 
mandated but Is undertaken for general policy reasons, a due process claim would 
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likely be defeated under the principle that individuals do not have constitutional 
due process rights to be heard when the state is reaching a legislative or law- 
making, as opposed to an adjudicative, decision. Hunter v. Citv of Pittsburgh . 207 
U.S. 161. 28 S.Ct. 40 (1907). Cf. Dawson v. Traxel . 17 Wash. App. 129. 561 P.2d 
694 (Wash. Ct. App. 1977) (procedural due process was satisfied where, in 
revoking transfers of white students as part of desegregation plan, district notified 
students aiid provided opportunity for appeal). 

Nevertheless, a school cazmot escape its due process obligations by 
relabeling a disciplinary transfer as something else. Thus, in Everett v. Marcase . 
supra, 426 F. Supp. 397. 400 (E.D. Pa. 1977), the court said: 

Even though such transfers may in certain specific instances be for 
the good of the pupU as well as the transferring school, it 
nonetheless beais the stigma of punishment. The analogy between 
a transfer for the good of the pupil and a Jail sentence for a 
convicted felon for "rehab/Jltatlon" is not entirely remote. 



See also W.A.N. v. School Board of Polk County , supra . 504 So. 2d 529 (Fla. Dist. 
Ct. App. 1987) (transfer is funcUonally equivalent to suspension and label may not 
be used to clrcimwent statutory procedures). Similarly, in St. Ann v. Palisl . 495 
F.2d 423. 427 (5th Clr. 1974). the court rejected the argument that transfer of 
students because their mother struck their teacher was not "punishment" and 
therefore did not raise due pi-ocess Issues. 



Substantive Challenges to Transfers 

See "Substantive Rights." gVlIl.D. "Disciplinary Transfer" in 1982 edition of 
School Discipline and Student Rights. 
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D. m-SCHOOL SUSPENSION 



This article has noted that some alternative programs may 
entail unacceptable behavior control, and that individual liberties 
may be infringed by programs designed to bring behavior into 
conformity with a preconceived norm. Where these programs take 
the form of separate classes, their very existence may make schools 
and teachci-s more willing to give up on a student within the regular 
class framework.... 

Central to any alternative program should be due process 
determinations, and a parental/student option for exclusion rather 
than the proposed alternative. At least is much due process should 
be provided j^rlor to In-school suspension" as for traditional 
suspension in order to avoid incorrect or arbitraiy determinations of 
misconduct. Some of the students who were placed in tlie small 
plywood booths mentioned at the outset of this article, for example, 
may have been right in feeling that they did not do anything wrong. 
And certainly, any alternative which takes the student out of regular 
classes for an extended period (say, ten days or more) should be 
preceded by the kind of fonnal due process required prior to 
expulsion from school. 

Merle McClung, "Alternatives to Disciplinary 
Exclusion from School," 20 Inequality in Education 
58, 68 (July, 1975). 



Similar procedures are called for by Hayes Mlzell in "Designing and 
Implementing Effective In-school Alternatives t j Suspension," 10 Urban Review 
213, 218-19 (1978). Mizell also recommends other screening and review 
procedures to avoid overuse of in-school suspension. 

"In-school suspension" can become a vehicle for evading basic due process 
safeguards. Thus, it is important to argue for a deflnitlon of "suspension" as 
exclusion from the student's regular program, so that an "In-school suspension" is 
regarded as a form of suspension, rather than an alternative to suspension. In 
other words, a decision should first be nu de that a student's conduct warrants his 
or her suspension from his or her regular program. Only after that decision has 
been made should the student then be offered an in-school suspension as an 
altemaUve to total exclusion. See "Substantive Rights," gVIII.E, "In-School 
Suspenfion" In the Center's 1982 manual School Discipline and Student Rigbls, 
concenilng consent requirements under which the student/ parent is free to reject 
in-school suspension and choose full suspension instead. 

In Cole V. Newton Special Municipal Separate School District . 676 F. Supp. 
749 (S.D. Miss. 1987), the court refused to ^ant summaiy Judgment for 
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defendants, finding that In-school Isolation may require procedural protections 
under the due process clause. Following an out-of-school suspei3lon, plaintiff 
Walsh returned to school and was required to remain Isolated in detention room 
for six days, the duration of the school term. The court stated: 

Defendants argue that since this (exclusion] was not a suspension, 
no procedural due process protection attached to this additional 
disclplinaiy action and that, in any event, the Goss requlrenicnts 
were met. It is not clear, however, that defendants' premise Is 
correct. Defendants' position appears to be that because plaintiff 
was physically present on school grounds, the due process 
requirements for suspensions are not applicable. TTie court is of the 
opinion that the physical presence of a stude~vt at school Is not 
conclusive as to whether school ofiklals arc excused from according 
a hearing in connection with imposing in-school Isolation 
characterized by exclusion from the classroom. The Court in Goss 
spoke of suspension as "total exclusion from the educational 
process." Under certain circumstances, in-school Isolation could 
well constitute as much of a deprivation of education as an at-home 
suspension. In other words, a student could be excluded from the 
educational process as much by being placed in isolation as by 
being barred from the school grounds. The primary thrust of the 
educational process is classroom instruction; in both situations the 
student is excluded from the classroom. This is not to say that any 
in-school detention would necessarlty be equivalent to a suspension; 
it would depend on the extent to which the student was deprived of 
instruction or the opportunity to learn. 

Id. at 751-52. 

The court in Mills v. Board of EducatlOii . 348 F. Supp. 866, 880 (D.D.C. 
1972), ordered disciplinary hearing procedures <n situations which would 
apparently include in-school suspensions: "suspension, expulsion, postponement, 
inter-school transfer, or any other denial of access to regular instruction in the 
public schools to any child for more than two days." Moreover, the court required 
that say student so excluded must be provided with "adequate alternative 
educational services suited to the child's needs...." Id at 878. In addition, the 
court held that, pending the hearing and notice of the decision, "there shall be no 
change in the educational placement" of the chUd, unless there is a determination 
of ongoing an threat to physical well-being of persons, in vhlch case the student 
must receive "some form of educational assistance ard/or diagnostic examination 
during the interim period...." Id. at 883. 

Of.: 

■ wise V. Pea Ridge School District, 855 F.2d 560. 563 i 3 (8th Qr. 1988) (In- 
school suspension characterized in part by student's being given and 
completing all regular assignments; dp mtnimlm . .J 'rfcrencc with student's 
interests); 
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■ Cole v> Grccnflcld'Ccntral Community Schools, 657 F. Supp. 56, 61 (S.D, 
Ind. 1986) risolatton seating is a relatively innocuous disciplining 
technique.. 

■ Haves V. Unified School District No. 377. 669 F. Supp. 1519, 1520 (D. Kan. 
1987) (no procedural due process violation In connection with placement of 
students in room measuring 3 feet by 5 feet for ""time-out periods and In- 
school suspensions""; during ""in-school suspension ... student was to be 
working on classroom material""; students had ""adequate notice to enable 
them to protect against being placed In the time-out room..."0, vacated on 
ground that exhaustion of administrative remedies was required, 877 F.2d 
809 (10th Cir. 1989); 

■ Dickens v. Johnson Countv Board of Education , 661 F. Supp. 155, 157-58 
Ie.D. Tenn. 1987) (particular form of isolation in ""timeout box"" within 
classroom was de minimis interference with student's Interests and, 
therefore, school officials need not "conduct a formal, due pn)cess hearing 
before placing [student] in "timeout*"*). 

The existence of property or liberty interests affected by in-school 
suspension and the extent of the deprivation will depend largely upon three 
factors: 

• tlie length of the suspension; 

• the degree to which the program resembles either the student's normal 
educational program or an exclusion from any meaningful educational 
program: 

• the degree to which the nature of the program invohres deprivation of other 
liberty interests, e.g., greater physical constraint or confinement, intrusions 
on personal privacy, curtailment of association with other students, damage 
to reputation, etc. 



To the degree that the in-school suspension should be treated as airy other 
short suspension, sec Ch^^pter II.A. for applicable procedures. To the degree that 
procedures applicable to iong-term suspension should apply, see Chapter II.B. In 
assessing additional deprivations of liberty interests which are not present when 
the student is simply excluded from school, see Chapter II.C, *T>isciplinaiy 
Transfer." On propert>' and liberty interests generally, see Chapter I.B.-C. On 
determining the applicable form of due process generally^ see Chapter I.C. For 
policy materials, see also gXIII.B., *'Altematives" in the Center's 1982 manual 
School P^sdpline and Student Rights. For related issues, see Chapter II. E., 
"^Removal From Particular Classes." 

See ^'Substantive Rights," §VIII.E, 'In-School Suspension" in the Center's 
1982 manual School Disc^lirte and Student Rights for discussion of substanttv* 
challenges to in-school suspensions, including such issues as: 
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• substantive challenges applicable to any suspension; 

• in-school programs which deprive students of fundamental 
liberties: 

• holding-pen programs which compel attendance without 
minimal^ adequate education; 

• requiring consent by student and parent before placement; 

• racial segregation; 

• procedures for students classified as handicapped or 
referred for evaluations; 

• special education programs in disguise. 
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E. REMOVAL FROM PARTICULAR CLASSES 



Removal from particular classes can range from loss of a single class period 
to exclusion from a course altogether* and the procedural due process necessary 
will vary accordingly. Loss of a single class period, or loss of ar^thing less than 
the equivalent of a full day of school, might be regarded as de minimis, and thus 
subject to no due process requirements. See Edwards v. Rees , 883 F.2d 882, 885 
(10th Cir. 1989) (removal of student from class for 20 minutes did not impact 
property interest). This might not be the case, however, if the student Is sent even 
for a single period to a program which seriously Intrudes on other liberty interests, 
such as bodily restraint or intrusions into privacy. See Chapter IJl2. and Chapter 
II.D., *1n-School Suspension,** and cases cited therein. 

Where the removals from class accumulate to the point that the student is 
excluded for the equivalent of one full day or more, an analysis similar to that for 
iiihort in-school suspensions is probably appropriate. See Chapter IT.D. 

A student who Is removed from a course altogether may have rights more 
analogous to those for disciplinaiy transfer. See Chapter II.C. The existence and 
extent of due process rights would turn in part on the degree to which the options 
left to the student were significantly reduced. 

In Arundar v. DeKalb Countv School District , 620 F,2d 493 (5th Cir. 1980), 
a student allegedly was denied the right to enroll in certain courses of study, 
thereby blocking future access to higher education in a highly technical Aeld. The 
court held that the plalntifT had not established a property interest because she 
had simpty failed to allege "any 'independent source such as state statutes or 
(other) rules* entitling the plaintiff to the particular course of study which she 
claims has been denied her" Id. at 494. 

The Ar undar decision can be distinguished from and should not bar due 
process claims for disciplinaiy exclusions from courses. The student here was not 
excluded from courses in which she was enrolled, but was only refused admission 
to new classes. This is slmUar to a teacher having a property interest in his or her 
existing Job, but not in a Job for which he or she has only applied; or. as an 
enrolled university student is entitled to a hearing before being excluded for 
disciplinary reasons, an applicant generally has no hearing rights concerning 
rejection of his or her application. In addition, it may be possible to show, as was 
not done here, that the school has created, through its policies and practices, a 
legitimate expectation of continued enrollment in particular courses, or even a 
right to enroll. See Ctoldsmith v. United States Board of Tax Appeals . 270 U.S. 
117, 123, 46 S.Ct. 2I5, 217 (1926). Further, the court here did not address the 
possible existence of liberty interests, including the interest in protection against 
government action which forecloses future employment opportunities. See Chapter 
I.B.2. There are also significant differences between disciplinary and academic 
decisions. Finally, note that the court hsld that the student's complaint should be 
dismissed without prejudice, permitting her to file a new cause of action. 
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Cf:. 

a Kelleherv. Flawn. 761 F.2d 1079 (5th Cir. 1985) (graduate student had no 
property or liberty interest in speclflc form of teaching assignment, so 
reassignment had no constitutional implications). 

At the other end of the spectrum, the court In Jordan v> School District of 
City of Erie > 583 F.2d 91 (3d Cir. 1978), held that no student should be removed 
from class until after Goss- tvpe informal notice and hearing procedures were 
provided by the principal, unless the teacher and the principal agree that the 
student^s presence poses an ongoing danger of harm to persons or property or 
ongoing threat of disruption. In such a case the student may be removed 
Immediate!/* with the hearing to follow within three days. 



F. EXCLUSION FROM EXTRACURRICULAR 
ACTIVITIES 

1. Overview 

""Extmcurricular activities are a settled part of school life. They 
often override the regular curriculum in maintaining student interest in 
school and are a vital element in the overall educational program. As a 
result, educators should carefully consider extracurricular programs and be 
aware of the legal issues involved. Although there is divided opinion over 
the legal relation of extracurricular activities to the total school program, 
expulsions from activities are grievous losses to students, psychologically 
and legally." 

Edward L Winn. III. ''Legal Control of Student 
Extracurricular Activities;* 7 Schod Law Bulletin (No. 3) 1 , 
10 (July 1976). 

Once again, the key to due process analysis Is to first establish property or 
liberty Interests (as described in Chapter I A. B.) and then apply the factors cf 
Mathews v> Eldrldige (Chapter I.C.4.-5.) to determine what process Is due. While 
the focus of this manual is discipline, exclusions from extracurricular activities 
arise in several different contexts, with the existence of a protected interest the 
common starting point for analysis. These contexts are (1) removal from an 
activity as a sanction for misconduct in the educational institution generally: (2) 
removal from an activity as a sanction for misconduct connected with the 
extracurricular activity; (3) denial of participation In an activity or removal from it 
for failure to satisfy an eligibility rule (for example, a required waiting period for 
participation in athletics after a transfer from one school to another); (4) denial of 
participation in an activity, or removal from it, for failure to satisfy an academic 
eligibility rule (for example, failure to maintain a particular average); and (5) 
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miscellaneous situations (such as denial of admission to an honor society). Cases 
in each of these categories are listed below. 

The cases involving removal from extracurricular activities for disciplinaiy 
reasons arc markedly by recurring problems in courts* application of the legal 
standards governing identification of protected interests. First. Interpretation and 
application of Goss v. Lopez Is flawed* Second, courts often fail to canvass the 
possible sources of "protected interests" identified by the Supreme Court. Third, 
holdings in eligibility cases are cited in support of rulings that there are no 
protected interests in discipline cases, although there are bases for distinguishing 
these situations. These problems are discussed after the summarization of prior 
decisions. 



2. Summaries of Decisions 

(a.) Ezcluslon m a Sanctioit for Misconduct in the 
Educational Institution Generally 

Protected Interest Assumed or Recognized 

■ Palmer V. Merluzzl . 868 F.2d 90, 95-96 (3d Clr. 1989) (10-day academic 
suspension and 60-day suspension from football team for violation of high 
school substance abuse policy; majority "accepts for present purposes 
Palmer's contention that, while called an extracurricular acUvlty, the 
school's football program Is an integral part of Its educaUonal program", 
concluding that a hearing saUsfylng Goss v, Lopez standards addressed the 
60-day suspension and was adequate and that there was no Infringement of 
liberty interest in good name and reputation where Palmer did not challenge 
his guUt; Circuit Judge Cowen, dissenting, concluded that the "New Jersey 
Supreme Court ... would (today) recognize a protected interest In 
parUclpatlon In extracurricular activities", and that there was only the 
"mere illusion of an opportunity to be heard" on the 60-day exclusion; UL at 
99, 101 (Cowen, C.J., dissenting)); 

■ Pellev V. FYascr, C.A. No. B-76-C-14 (E.D. Ark., May 18, 1976) 
(Clearinghouse No. 19,518A) (high school student was removed from 
student council president poslUon for completing English assignment in 
language which teacher found crude; existence of protected interest 
recognized Implicitly; "there (was) a serious due process quesUon 
presented"; 

■ Brands v. Sheldon Communltv School, 671 F. Supp. 627, 631 (N.D. Iowa 
1987) (removal from high school wrestling team for mistreating another 
student; court seems to conclude that the school district's "Disciplinary 
Policy and AdmlnlstraUve Rules" gave rise to "a property right" which. In 
this case, was not denied; moreover, assuming "a protected Interest," 
"plaintiff received all process due to him"); 

m Warren v. NaUonal Association of Secondary School Principals, 375 F. Supp. 
1043, 1047, 1048 (W.D. Tex. 1974) (dismissal from National Honor Society 
for drinking beer implicated student's liberty interest in his " good name. 
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reputation, honor, or Integklty^ and ""could very well have adverse efTects on 
his ftiture. Including his further educational and employment careers'*; 
student denied the ""opportunity to be heard before a fair and Impartial 
tribunal of some nature... "1; 

■ DePrima v. Columbia-Green Community College. 392 N.Y.S.2d 348 (N.Y. 
Sup. Ct 1977) (student facing, inter alla ^ dlsclpllnaiy probation, thereby 
depriving him of participation in student activities, was denied due process 
where he was not allowed to confront and cross-examine opposing 
witnesses and call his own witnesses); 

■ Ector County Independent School District v. Hopkins . 518 S.W.2d 576 (Tex. 
Civ. App. 1974) (dismissal without notice or hearing from National Honor 
Society and another high school organization for receiving one-day 
suspension denied student's due process rights; violations cured by 
adequate school board hearing). 



Protected Interest Not RccoiOilzed 

■ Makanui v. Department of Education . 721 P. 2d 165, 170 (Hawaii App, 

1986) (suspension from high school track team for setting off fireworks on 
school grounds; no protected Interest). 



(bO EzcluAlon as ft Sanction for BUsconduct Connected with 
the Eztrftcurricular Activity 

Protected Interest Recognized 

■ Boyd v, Etoard of Directors . 612 F. Supp. 86 (E.D. Aric. 1985) (suspension 
from high school football team for boycott due to perceived racial 
discrimination; facts as to this particular plaintiff demonstrated that 
"^participation in high school sports [was] vital and Indispensable to a college 
scholarship and... a college education, ""i therefore, he had a "property 
Interest/ which was denied without due process of law); 

■ Behagen v. Intercollegiate Conference of Facultv Representatives . 346 F. 
Supp. 602 (D.Minn. 1972) (exclusion of two ^'BlgTen'' basketball players 
from participation in games and practice, following altercation, conceded to 
Impinge on ^^substantial [inte-^'^ntl'* "^to participate in intercollegiate athletic 
competition at one of [the] member institutions...'*; permanent exclusion 
from practices was accomplished without due process of ?aw; while 
exclusion from games for a brief period to preserve status quo was 
permissible, prompt affording of extensive procedural rights must precede 
long term exclusion); 

■ Davis V. Central Dauphin School District School Board . 466 F. Supp. 1259 
(M.D.Pa. 1979) (because athletic policies imply that student could 
participate in high school athletics unless at the very least the policies were 
violated, the student arguably had a property Interest in participation; in 
this case, adequate procedures were provided); 
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■ Kellev V. Metropolitan County Board of Education . 293 F. Supp. 485, 493 
(M.D. Tenn. 1968) (exclusion of high school from interscholastic athletics for 
one year for misconduct at tournament game **infrlngeld] upon a facet of 
public school education which has come to be general^ recognized as a 
fundamental ingredient of the educational process"; ''...absence of a formal 
cliarge, followed by a hearing, against any particular school or individual 
[for] misconduct"* denied procedural due process rights); 

■ Braesch v. DePasquale , 265 N.W.2d 842 (Neb. 1978) (exclusion from high 
school basketball team for violation of team substance abuse rule 
implicated a ''significant** interest of students, the State having undertaken 
to '*lpn)Vlde] athletic opportunities to all public school students** **as a pail of 
its program for public education**; assuming a protected interest was 
implicated, adequate procedural protections were provided). 



Protected Interest Not Recognized 

■ Poling V. Murphy . 872 F.2d 757, 764 (6th Clr. 1989) (exclusion from student 
council election due to content of speech to assembly; no protected interest; 
moreover* adequate procedural protections provided); 

■ Hvsaw V. Washburn University of Topeka , 690 F. Supp. 940 (D. Kan. 1987) 
(removal from football team after boycott to protest alleged racial 
discrimination in scholarships; no property right to play football; no liberty 
interest to pursue football career at another school); 

■ Haverkamp v. Unified School District No. 380 . 689 F. Supp. 1055 (D. Kan. 
1986) (removal without notice or hearing from positton as head cheerleader 
for taJdng trip without permission of advisors; no **federally-protected 
property interests**); 

■ Davis V. Churchill County Board of Trustees , 616 F. Supp. 1310, 1314, n.3 
(D. Nev. 1985) (suspension from extracurricular activities for remainder of 
year for fighting at game at which plaintiffs were spectators; no liberty or 
property interest); 

■ Pegram v. Nelson , 469 F. Supp. 1 134, 1 140 (M.D.N.C. 1979) (student 
excluded from after-school activities for remainder of year for stealing wallet 
at basketball game received adequate due process, assuming there was a 
protected interest at stake; court Indicated, without deciding the issue, that 
there was no property interest at stake, but stated that **total exclusion from 
participation in that part of the educational process designated as 
extracurricular activities for a lengthy period of time could, depending upon 
the particular circumstances* be a sufficient deprivation to implicate due 
process**); 

■ Bernstein v. Menard , 557 F. Supp. 90 (E.D. Va. 1982) (discipline for 
incident in high school band; if there was a protected interest, procedures 
satisfied due process requirements); appeal dismissed in pertinent part, 728 
F.2d 252 (4th Cir. 1984); 

■ N.C.A.A. V. GlIlaTd . 352 So. 2d 1072 (Miss. 1977) (student-athlete ineUglble 
for collegiate football due to receiving clothes at a discount; procedures 
protected student's Interest and he had no property interest). 
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(cO Ezcluslon jDue to FaUure to Satisfy Non-Academic 
EliglblUty Rule 

Protected Interest Recognized 

■ Pufflcy V. N.H. Interscholastlc AthleUc Assoc. . 446 A.2d 462, 466-67 (N.H. 
1982) (denial of additional year of high school athleUc eligibility; 
consideration of State regulations. Association goals, and ""common sense 
recognition of the benefits, both educational and economic, that frequently 
accrue to those high school students who participate in interscholastlc 
athletic competition** leads to the conclusion **that the right of a student to 
participate in interscholastlc athletics" is protected by state procedural due 
process safeguards). 



Note: Protected interests have been recognized where equal protection 
claims were raised. 5 'e. e.g., ABC League v. Missouri State High School Activities 
Ass'n > 530 F. Supp. 1033. 1044. 1047 (E.D. Mo. 1981) (Student's "interest in 
participating in interscholastlc sports is substantial and significant;" repeal of 
exemption from transfer rule was arbitrary and capricious); Chabert v. Louisiana 
High School Athletic Association . 323 So. 2d 774. 777 (La. 1975) (where student 
challenged athletic transfer rule, court rejected the contention that, because 
participation is a privilege not a right, there is no constitutional issue; court found 
a rational relationship in this case, and thus no denial of equal protection). 
However* equal protection claims may be distinguishable; i.e.. an individual is 
entitled to be treated like other similarly situated persons , absent the requisite 
Justification* irrespective of whether the particular activity involves a protected 
interest. 



Protected Interest Not Recognized 

■ Hebert v. Ventetuolo . 638 F.2d 5 (1st Clr. 1981) (residence requirement; 
question of fraudulent quardlanshtps); 

a Walsh v. Louisiana High School Athletic Association . 616 F.2d 152. 159 (5th 
Clr. 1980). cert denied, 449 U.S. 1 124 (1981) (transfer rule): 

a Hamilton v. Tennessee Secondary School Athletic Association . 552 F.2d 681 
(6th Cir. 1976) (high school transfer rule); 

■ Colorado Seminary (University of Denver) v. N.C.A.A.. 570 F.2d 320 (lOtli 
Clr. 1978) (receipt by athletes of room and board expenses); 

■ Albach V. Odle . 531 F.2d 983 (lOth Clr. 1976) (high school transfer rule): 

■ Davenport v. Randolph Board of Education. 730 F.2d 1395. 1396-97 (11th 
Clr. 1984) (requirement of being "clean shaven" to participate on high school 
football and basketball teams; no protected interest); 
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■ Kulovltz V. Illinois High School Association , 462 F. Supp. 875 (N.D. Ill 
1978) (transfer rule); 

• Flultt V. University of Nebraska. 489 F. Supp. 1 194, 1202-03 (D. Neb. 1980) 
(denial of additional year of athletic eligiblll^ court seems to And no 
protected Interest; moreover, assuming presence of a protected Interest, 
plaintiff was accorded due process); 

■ Williams V. Hamilton , 497 F. Supp. 641, 645 (D.N.H. 1980) (transfer rule at 
college level); 

■ Dallam v. Cumberland Valley School District, 391 F. Supp. 358 (M.D. Pa. 
1975) (transfer rule); 

■ Tiffany v. Ariz. Interscholastic Association, 729 P.2d 231, 234-36 (Ariz. App. 
1986) (denial of waiver of maximum age eligibility rule; while "serious 
damage to ... later opportunities for higher education and employment**' 
would present due process issue, here student asserted "claim to mere 
participation in one year of interscholastic sports"); 

■ Smith V. Crim , 240 Ga. 390, 240 S.E.2d 884 (Ga. 1977) (number of 
semesters of eligibility; high school); 

■ Pennsylvania Interscholastic Athletic Assoc. v. Greater Johnstown School 
District , 463 A.2d 1198 (F^. Commw. Ct. 1983) (exclusion from high school 
team for athletically motivated transfer no property right to participate in 
athletics; no equal protection violation); 

■ Slmpklns v. South Dakota Hljth School Activities Association . 434 N.W.2d 
367 (S. Dak. 1989) (athletic Ineligibility due to transfer rule; no protected 
Interests; In addition, procedure provided satisfled any procedural due 
process requirements); 

« Sullivan V. University Interscholastic League , 599 S.W.2d 860, 863 (Tex. 
Civ. App. 1980) (high school transfer rule). 



Note: For citations of other decisions In eligibility cases, finding no 
protected interest, see Pakner v. Merluzzi , 689 F. Supp. 400, 408-09 (D.N.J. 1988). 



(d.) Exclusion for Failure to Satisfy Academic Eligibility Rule 

No Protected Interest 

■ Parish V. N.C.AA . 506 F.2d 1028. 1034 (5th Clr. 1975) (requirement of 
predicted grade point average of at least 1.6 to participate in N.C.A.A. 
sponsored tournaments or televised games; no protected interest); 

■ Thompson v. Fayette County Public Schools . 786 S.W. 2d 879, 882 (Ky. 
App. 1990) (requirement of 2.0 grade point average in Ave of six classes to 
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remain eligible for high school extracurricular activities; ''no property or 
liberty interest**); 

■ Spring Branch LS.D. v. Stamps . 695 S.W.2d 556, 558. 561 fTex. 1985) 
(requirement of TO average** In all academic classes to participate in *'any 
extracurricular activity sponsored or sanctioned by the school district..** 
(emphasis added); •We are in agreement ... with the overwhelming majority 
of Jurisdictions that students do not possess a constitutionally protected 
interest in their participation in extracurricular activities**); 

■ Bailevv. Trubv . 321 S.E.2d 302. 305. 313-16 (W. Va. 1984) (requirement of 
passing grades and **Cr average to participate in nonacadewic 
extracurricular activities; no **constltutlonally protected 'property* or 'liberty* 
interest**; the court expressly limit(ed itsl holdings in these actions to 
nonacademic extracurricular activities, such as interscholastic athletics and 
cheerleading. On the other hand, because th^ are closely related to 
identifiable academic courses of study, and serve to complement academic 
curricular activities, students may ryot be exduded, on the basis of grade 
point average, /horn vocational, linguistic, mathematic. scientific, forensic, 
theatrical, musical. Journalistic, and other similar academic exfra-curricuiar 
acttvUles...** (footnote omitted)]. 



(e.) BSlscellaneous Decisions / No Protected Interest 

B RuUedge v. Arizona Board of Regents . 660 F.2d 1345. 1352-53 (9th Cir. 

1981) (college student had no protected interest in maintaining a particular 
position on the football team (note that this is quite a diflerent claim than 
those concerning discipUnaiy exclusions from activities for which students 
are otherwise eligible]); 

m Price v. Young. 580 F. Supp. 1. 2 (E.D. Ark. 1983) ("Membership in the 
National Honor Society does not give rise to a property interest which 
entitles one to due process of law**; student not admitted as a result of 
anonymous evaluations); 

■ Hawkins v. National Collegiate Athletic Association. 652 F. Supp. 602, 610- 
11 (CD. 111. 1987) (sanctions imposed for university violations of N.CAA. 
rules; there is no property or liberty interest In participating in 
interscholastic athletics; no property interest in participation In post-season 
competition, or gaining tournament experience or media exposure; and 
future professional careers are mere expectations not worthy of due process 
protection); 

B Bosterv. Philpot . 645 F. Supp. 798. 806 (D. Kan. 1986) fattending 
i'^terschoIasUc athletic games as a spectator is not a constitutionally 
protected right**; students had engaged in vandalism); 

■ Kamstein v. Pewaukee School Board . 557 F. Supp. 565 (E.D. Wis. 1983) 
(applicant for membership in National Honor Society has no property or 
liberty interest In election to society; procedures used were fair). 
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3. Analysis Decisions 

Overall, the decisions concerning protected Interests and extracurricular 
activities are marked by error. Courts do not Justify their rejections of students' 
claims by evidence showing that a "deprivation is ... de minimis ..." IGoss v. Lopez . 
419 U.S. 565. 576-77. 95 S. Ct. 729. 737 (1975)1. a basis for avoiding procedural 
requirements. Id. Moreover^ material cited below denLonstj;ates that it would be 
dKBcult to conclude that interests are de mtntmis. Once the de mtriimts hurdle is 
crossed, the weight of interests Is relevant solely to deciding what process is due. 
Mathews v. Eldrldge . 424 U.S. 319. 334-35 (1976). Yet. a sub rosa view that 
participation in athletics and other extracurricular activities is not important 
enough to warrant imposition of procedural requirements appears to be at work. 
Lastly, it does not appear that requiring adherence to the procedural safeguards 
specified in Goss would be particularly burdensome, a fact evidenceu by the 
number of occasions in which courts conclude. altem.attvely, that school officials 
satisfied any due process procedural requirements. 

Three types of errors permeate the decisions. 

(a.) Erroneous ^plications of the Goes Decision 

The extent to which participation in extracurricular activities is a 
meaningful component of the "entitlement to a public education" recognized as a 
predicate for due process protection In Goss v. Lobsz . 419 U.S. 565. 573 (1975). 
has generally been treated unsatisfactorily. Often, courts do not discuss at all the 
educational content of extracurricular activities. E.g., Poling v. Murphy , supra, 
872 F.2d at 764; Davis v. Churchill County Board of Trustees , supra, 616 F.Supp. 
at 1314 n.3; Makanul v. Der>t. of Education , supra, 721 P.2d at 170 (Hawaii). 
However, this content can t>e shown readily. 

First, it Is apparent and well recognized that athletic and other 
extracurricular activities, such as student council and photography club, have the 
potential for addressing one or more educational goals, such as physical fitness, 
general intellectual growth, leadership skills, public speaking skills, personal 
discipline, sportsmanship, and interpersonal development. These activities provide 
an opportunity for a student to form a positive relationship with the school, which 
may become generalized. An advocate faced with a particular case should study a 
variety of materials for evidence of the recognition of the educational content of 
activities. These Include state statutes; state regulations; local school goal 
statements, philosophies, policies, and budgets; school handbooks; state and other 
audit and accreditation standards; and athletic association documents. 

In Parrlsh v. Moss . 106 N.Y.S. 2d 577 (N.Y. Supreme Court 1951). alTd 
without opinion. 107 N.Y.S. 2d 580 (N.Y. App. 1981). the court rejected a challenge 
to r^ulatlons providing for school principals to assign "(elvery teacher... to give 
(required) service outside of regular classroom instr uction...." Id., 106 N.Y.S. 2d at 
580. The opinion quoted at length from an affidavit of the superintendent of the 
New York City schools, as follows (106 N.Y.S. 2d at 583). 
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As the Court Is well aware the New York City public school system has for 
years furnished Its pupUs an education not only through formal classroom 
teaching but also by means of a school activity program where the child 
learned to participate with other children in endeavors which were guided 
by the teachers. These activities included athletic contests both intra 
school and inter schools, the running of a school paper, dramatic plays, 
mathematlc. science, music and various other kinds of clubs, assembly 
programs, commencement exercises, meetings with parent groups and 
Individual parents, etc. All of these activities coupled with the classroom 
teaching help to develop the chiUI's aptitudes and teach him to be a good 
citizen. The after-school program was carried on in the elementary schools. 
Juntor high schools and high schools largely, though not entirely, on a 
volunteer basis. Tills system functk>ned well because each teacher 
volunteered to help the pupils in the activity which the teacher enjoyed. 
However* the principals of the schools had the power under section 90. 
subd. 20 of the By-Laws to assign a teacher to a certain school activity 
when volunteers were not available. The regulations also state that 
there is an area of teacher senice which Is Important to the well rounded 
educational program of the students. This area of service includes the 
training of dramatic and music groups, leadership of clubs of various kinds, 
supervlston of athletic contests and other school activities, participation in 
commencement activities, etc. The principal of each school is charged 
under the regulations with the responsibility of canying out this latter part 
of the school program. This I believe is a sound administrative practice. 
Each school is of necessity a separate and distinct unit with the principal at 
Its head. He is charged with the efncient operation cf the schools. He 
knows the teachers in his schoo*; and Is aware of the abilities of the various 
teachers. The principal is obviously In a far superior position to select a 
teacher to supervise the school paper, or the school play, or the school 
athletic contests. It is absurd to suggest that I as Superintendent of 
Schools having und^^r my Jurisdiction some 35.C00 teachers could set up 
rules to govern the s election of these teachers. 



Second, courts ha' e found extracurricular activities to be an Integral part of 
the educational process in a wide variety of cases. 



Cases Concerning School Fees 

■ Hartzell v. Connell . 679 P.2d 35. 38-43 (Cal. 1984) ((This case Involved fees 
for athletic t^ams. dramatic productions, vocal music groups. Instrumental 
groups, and cheerleadlng groups): *'[T]hls court holds that all educational 
activities - ciirricular or 'extra- curricular' - offered to students by school 
districts fall within the free school guarantee of article IX section 5. Since 
It Is not disputed that the programs InvoK^ed in this case arc 'educational' in 
character th<^ fall within that guarantee'' (footnote omitted)): 

■ Pachecho v. School District No. 1 1 . 183 Colo. 270. 516 P.2d 629 (1973) 
(sorT w recognition of educational role of extracurricular activities by trial 
court and individual Justices, although appeal dismissed by court majority): 

■ Bond v. Public Schools of Ann Arbor School Distric t. 383 Mich. 693. 178 
N.W.2d 484. 488 (1970). 
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But see: 

■ Paulson V. Minidoka County School District No. 33) . 463 P 2d 935, 938 
Odaho 1970). 



Cases Concerning the Rights of Students Who Are Married, Pregnant, or 
Parents to Participate in Extracurricular Activities 

■ Moran v. School District No. 7 , 350 F. Supp. 1 180, 1 183-84 (D. Mont. 
1972): 

■ Johrson v. Board of Education of the Borough of Paulsboro , C.A. No. 172- 
70 (D.N.J., Apr. 14, 1970) (Clearinghouse No. 301 8E); 

■ Davis V. Meek. 344 F. Supp. 298, 301 (N.D. Ohio 1972); 

■ Holt V. Shelton, 341 F. Supp. 821. 823 (M.D. Tenn. 1972). 



Cases Concerning DiscriminattOK 

m Bi^nden v. Independent School District 742 , 477 F.2d 1292, 1297-99 (8th 
Clr. 1973) (sex discrimination in high school Interscholastic sports): 

■ Lee V. Macon Countv Board of Education , 283 F. Supp. 194, 197 (M.D. Ala. 
1968) (3 Judge Ct.) (racial segregation and discrimination in high school 
athletice); 

■ Kcllev v. Metropolitan County Board of Education , 492 F. Supp. 167, 196 
(M.D. Tenn. 1980) (remedy for school segregation failed to address after- 
school extracurricular activities, an "essentisd component of an education'*). 



Cases Concerning the Scone of Teachers' Duties 

■ McGrath v. Burkhard , 280 R2d 864 (Cal. App. 1955) (school board had 

"right to assign (teacher] to assist in the supervision of any and all athletic 
or social activities, wherever held, when conducted under the name or 
auspices of the Sacramento Senior High School, or any class or organization 
thereof, provided such assignment is made impartially..."); 

a Board of Education of the Qtv of Asburv Park Education Ass'n , 145 N.J. 
Super. 495, 505, 368 A.2d 396, 401-02 (N.J. Super. Ct 1976) (enjoining 
teachers from refusing to perform extracurricular activities; ''Realistically, 
the term extracurricular activity is a misnomer it is not an 'extra* in the life 
of a student nor has it traditionally been considered an 'extra* for teachers. 
Such acthdties are an essential part of a child's overall education. Learning 
and self-realization cannot take place in a vacuum; rather, they are fostered 
in an atmosphere of social interaction and furthered by the development of 
a healthy group orientation"); 
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■ Parrlsh v. Moss . 106 N.Y.S. 2d 577 (N.Y. Sup. Ct. 1951) (discussed and 
quoted above). 



Cases Concerning the Scope of School Board Authority to Expend Funds 

■ Alexander v. Phillips . 254 R 1056, 1059 (Ariz. 1927) (expenditures for 
facilities for Interscholastlc athletics); 

■ McNalr V. School District No, 1 . 288 P. 188 (Mont. 1930) (school district had 
authority to sell bonds to equip an outdoor gyrmnaslum and athletic fleld In 
connection with a high school; **Educatlon may be particularly directed to 
either mental, moral or physical powers or faculties, but In Its broadest and 
best sense It embraces them aU.""); 

■ Kay County Excise Board v. Atchison. T. & S.F. Rv. Co. . 91 P.2d 1087, 
1088-89 (Okla. 1939) (expenditures for band uniforms). 



Cases Concerning the Scope of Tort Liability and Insurance Coverage 

■ Feaster y . Old Security Ufe Insurance Co. . 209 A-2d 354, 357 (1965), q/Td 
219 A«2d 340 (1966) r* **(S]chool-sponsored activities, such as sports, 
drama, and the like, generally take place outside of class hours, commonly 
after the end of regular classes. Such activities are generally denominated 
'extra-curricular,* but they nevertheless form an integral and vital part of 
the educational program. Participation In such activities Including student 
attendance at athletic contests Is actively encouraged....**); 

■ Boulet V. Biunswlck Corporation . 336 N.V/.2d 904, 907 (Mich. App. 1983). 



Holdings that the property interest in education recognized In Goss v. Lopez 
cannot be broken down Into separate components present a second major problem. 
Dallam v. Cumberland Valley School District , supra, 391 F. Supp. 358, 361 (M.D. 
Pa. 1975), Is typical of these cases. There, in an athletic eligibility case involving 
student transfers, the court stated: 

It is significant that in the context of finding a property Interest in 
education the majority in Goss spoke in terms of a *total exclusion 
from the educaUonal process.*' 419 U.S. at 576, 95 S.Ct. at 737. It 
seems to us that the property interest in education created by the 
state is participation in the entire process. The myriad activities 
which combine to form that educational process cannot be dissected 
to create hundreds of separate property rights, each cognizable 
under the Constitution. 

Sec also Albach v. Odle . supra, 531 F.2d at 985. 

This appears to be a serious misreading of Goss. TTie Court in Goss did not 
establish the standard for invoking due process as total exclusion from the 
educational process. The words **total exclusion** described the fact situation in 
Goss . Utilizing them to establish the outer limits of Goss would produce 
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anomalous results. A one-day suspension from school would be subject to 
procedural protection: a full year exclusion from one class, or from all 
extracurricular activities would not, despite a greater negative impact on 
educational opportunity. See Cole v. Newton Special Municipal Separate School 
District . 676 F. Supp. 749. 751-52 (S.D. Miss. 1987) (In-school suspension might 
involve "si^fflcient educational deprivation to warrant Its being treated as the 
equivalent of a suspension" (emphasis prided)}. If courts? insist upon using the 
Dallam standard, it is difllcult to see how suspension for one day is any more a 
total exclusion from the educational process than a year-long exclusion from a 
porUon of the educational program. See Goss . 419 U.S. at 597. 95 S.Ct. at 747-48 
(Powell, J., dissenting). 



(b.) Failure to Apply the Basic Principles Concerning 
Identification of Protected Property Interests 

The Supreme Court's initial reference to "protected [property] interests" 
occurred in the 1972 decisions in Board of Regents v. Roth . 408 U.S. 564, 569, 92 
S. Ct. 2701, 2705, ard Penv v. Slnderman . 408 U.S. 593, 599, 601, 92 S. Ct. 
2694, 2698, 2699. The Roth Court explained that federal due process protections 
attach when a person has, based upon "an independent source such as state law," 
"a legitimate claim of entitlement" "[to] a benefit" rather than "an abstract need or 
desire for it" or "a unilateral expectation of it." Roth . 408 U.S. at 577, 92 S. Ct. at 
2709. A statute, the terms of an appointment to a position, a rule, a policy [id,, 
408 U.S. at 577-78, 92 S. Ct. at 2709-101 and agreements implied from wo.tis and 
conduct in a particular setting fPenv . 408 U.S. at 601-62, 92 S. Ct. at 2699-27001 
give rise to prot^v^ied property interests. While Roth and Perrv addressed property 
interests of persons already employed, the Court's favorable discussion of 
Goldsmith v. United States Board of Tax Appeals . 270 U.S. 1 17, 46 S. Ct. 215 
(1926) in Roth, 408 U.S. at 576, n 15, 92 S. Ct. 2708-10, n.l5, demonstrates that 
an appllcxmt satisfying written or other criteria for a benefit, also has a protected 
interest. 

Courts in Davis v. Central Dauphin School District School Board , supra, 
466 F. Supp. at 1263 and Dufllev v. N.H. Interscholastlc Athletic Association . 
supra, 446 A.2d at 467, applied correct principles, finding protected interests, 
respectively, by reference to the school district's "athletic policies" (466 F. Supp. at 
1263) and state regulations and an athletic association handbook. 446 A.2d 467. 
See also Brands v. Sheldon Community School , supra, 671 F. Supp. at 631; 
Palmer v. Merluzzi , supra, 868 F.2d at 97 (dissenting opinion). However, ir, many 
discipline cases, courts rejected student claims in a conclusory manner, without 
canvassing the possible sources of a protected interest In the extracurricular 
activity at issue in the particular locality. Just as one education employer (but not 
another) might create property Interests by a formal tenure system, local school 
system and state policies can differ with respect to extracurricular activities. See 
Poling V. Murphy , supra, 872 F.2d at 764; Haverkgmp v. Unified School District 
No. 380 . siqpra, 689 F. Supp. at 1058; Davis v. Churchill County Board of 
Trustees , supra, 616 F. Supp. at 1314 n.3; Bernstein v. Menard , supva, 557 F. 
Supp. at 9l; Makanul v. Department of Education , supra, 721 P.2d at 170. 
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(c.) Reliance on Athletic Eligibility Cases In Resolylng 
Discipline Cases 

It Is common for courts in discipline cases to support a conclusion that a 
student has no protected interest in an extracurricular actK-ity by brief citation to 
athletic eligibility precedent. E.g.. Makanul . supra 721 P.2d at 170; Poling v. 
Murphy , supra. 872 F*2d at 764. Hiis approach is problematic. First* protected 
interests are determined by statutes, rules, customary conduct, etc. in the 
particular setting. E.g,. Penv v. Slnderman . supra. 408 U.S. at 599-603, 92 S. Ct. 
at 2698*2700. Differences from place-to-place are to be expected. Second, in the 
case of many high school activities, written or implied rules provide for all to 
participate "except Tor cause,"^ "(t]he hallmark of property^^ [Logan v. Zimmerman 
Brush Co.. 455 U.S. 422, 430, 102 S. Ct. 1148, 1155 (1982)1 for these purposes. 
In contrast, athletic eligibility rules often exclude some persons. E,g.. Walsh v. 
Louisiana High School Athletic Association . 616 F.2d 152, 155 n.2 (5th Cir. 1980) 
(durational residence rule for participation in athletic contests after high school 
transfer). In brief, non-comparable situations are treated as the same. (Of course, 
any classifications created by eligibility rules can be challenged on equal protection 
and other grounds. See summaries of ABC League and Chabert decisions at 
section F.2.(c.) of this chapter, suprcL In addition, some persons seeking to 
participate will, plausibly, contend that they satisfy all criteria, and should be held 
to have protected interests. See, Dufllev . supra. 446 A.2d at 467 and Goldsmith , 
supra. 270 U.S. at 117, 123, 46 S. Ct. at 215, 217 (eligibility ''shown by [the) 
application")]. 



4. Liberty Interests 

Liberty Interests (see Chapter I.B.2.) may also be implicated in 
exti*acurrlcular participation, depending upon the particular activity: 

• freedom of association (see "Substantive Rights," §I.B.6, •'Association 
Student Organizations" in Center's 1982 manual School Discipline and 
Student Rights); 

• imposition of a stigma or other disability which forecloses future 
employment opportunities (this is a liberty interest distinct from the 
property interest above); Warren v. National Association of Secondary 
School Principals , supra. 375 F. Supp. at 1048 (potential impact of 
exclusion from National Honor Society on future employment); 
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damage to one's good name, reputation, honor or integrity as a result of the 
exclusion; Warren , supra^ 375 F. Supp. at 1048; 

"...the right of the individual... to acquire useful knowledge..."; Board of 
Regents v. Roth , supra, 408 U.S. at 572, 92 S. Ct. at 2707, quoting Mever v. 
Nebraska . 962 U.S. 390, 399, 43 S. Ct. 625, 626 (1923); See Bovd v. Board 
of Directors , supra, 612 F. Supp. at 93 (impact of dismissal from footbsdl 
team on "a college scholarship and... a college education"); Warren , supra. 
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375 F. Supp. at 1048 (impact of dismissal from National Honor Society on 
future educational opportunities). 

Evidence must establish that injuiy to future opportunities is likely: 
"assumption" will not sufHcc. Board of Regents v. Roth , supra, 408 U.S. at 574 
n.l3. 92 8. Ct. 2707-08 n.l3: Harris v. Blake, supra, 798 F.2d at 422-23, n.2. For 
doctrinal developments concerning the liberty interest In reputation, see Chapter 
I.B.3., supra. 

From the perspective of liberty interests, the athletic eligibility cases may 
also be distinguished. First, since they all Involve rules concerning residency, 
transfers, off-season play, and the like, they arc much less likely to involve the 
same damage to reputation as an exclusion for misbehavior. Second, the strength 
of the claims concerning freedom of association are probably weaker concerning 
Interscholastlc athletic participation than for mar^r other student organizations. 

In Ector County Independent School District , supra, 518 S.W.2d 576 (Tex. 
Ct. Civ. App. 1974), the court stated that the exclusion from honorary societies 
deserved more due process protection than a short suspension, in li^t of the 
damage to reputation: 

We conclude that the one-day suspension required no more 
than the oi-al notice from the Assistant Principal concerning his 
determination at an informal hearing that she had in fact violated 
school rules. We perceive the permanent expulsion from the two 
school organizations (the National Honor Society and a local student 
group organized to foster school spirit], in which membership 
apparently resulted from several years of diligent efforts upon the 
part of Karen, both in and out of the classroom, to be of a more 
serious nature in which due process was initially denied. 

Id., at 582 (emphasis added). The court also noted that even where there is no 
factual dispute as to the misconduct, due process may be necessary so that the 
student may be heard on the issue oif what discipline is appropriate. Id. at 581. 
As indicated by both Ector County and Warren v. National Association of 
S .icondarv School Principals , supra, 375 F. Supp. at 1047, the nature of the 
hearing required varies with the situation: exclusion from one event may call for 
different procedures than lengthier restrictions. 

For substantive challenges to extracurricular exclusion, see §VIII.F. in the 
substantive rights portion of the Center's 1982 manual SchLY)l Discipline and 
Student Rights. 



Speclflc Forms of olscipUne 



Chapter II 



5. The Impact of Changing Concepts of State Action 

Supreme Court decisions have In recent years constricted principles of 
"state action." E.g., McCormack v. National Collegiate Athletic Association . 845 
F.2d 1338, 1345-46 (5th Cir. 1988) (rejecting Circuit's earlier view that conduct of 
NCAA was "state action" as 'later Supreme Court decisions have more narrowly 
defined [that] concept..."). As a result, recent constitutional challenges to N.CA.A. 
actions have failed. Id. at n.42: N.CAA. v. rarkanlan . 109 S.Ct. 454, 467 n.2 
(1988) (citing Court of Appeals' more recent decisions). The "common law of 
associations," or related concepts, may provide a basis for challenging some 
N.CAA actions. See the Center's 1982 manual School Disc^llne and Student 
R^hts at pages 527-28 and West key number outline, "Associations." 



G. EXCLUSION FROM GRADUATION 
CEREMONIES 



The student's nght to notice and hearing prior to exclusion from graduation 
ceremonies depends upon a showing that one or more of the property or liberty 
Interests discussed in Chapter I.B. Is at stake and that the lijrlngement upon the 
Interest is not so trivial as to be de mtntmls. The extent of notice and hearing 
required under the due process clause will depend upon the factors discussed in 
Chapter I.C. 

The issue here is not whether the student has a protected interest in his or 
her diploma, but whether he or she has a protected interest in participating in the 
ceremony itself. (Concerning the former, see Chapter II.H., "Procedural Rights for 
Grading, Diploma Denial, and Other 'Academic' Decisions.") 

In such a case, one should argue that, through its policies and practices, 
the local school system has established an objective expectation that students 
meeting the requirements for graduation will be allowed to participate in the 
ceremony and that this entitlement is more than trivial. It may be helpful to 
compare the importance of the ceremony with the importance of one day of school, 
which under Goss v. Lopez . 419 U.S. 565, 95 S.Ct. 729 (1975), is more than de 
minimis. 



See: 

■ Clark v. Board of Education . 51 Ohio Misc. 71. 367 N.E.2d 69. 74 (Ohio Ct. 
Common Pleas 1977) (Fourteenth Amendment. Including equal protection 
and persona] privileges, protects rights of senior activities, including 
graduation ceremonies); 
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■ Castillo V. South Conelos School District. RE- 10 , CA No. 79-CV-16 (Colo. 
Dlst Ct.. Conejos County. Apr. 18. 1979) (Clearinghouse No. 26«824A) 
(same). 



But tee: 

a Swanv v> San Ramon Valley Unified School District . 720 

F. Supp. 764. 773-76 (N.D» Ca.l989) (no protected property right to 
participate in graduation ceremony; delay in providing student diploma and 
his preclusion fitim the commencement exercise did not. in fact deprive 
him of "his good name, reputation, or honor or any future opporiunities'*; 
alternatively, procedures employed were adequate); 

■ Fowler v. Williamson . 448 F. Supp. 497. 502 (W.D.N.C. 1978) (no Uberty or 
property interests in participation in graduation ceremonies, although court 
recognizes property interest in the diploma itsell); 

»: Mifflin County Schoci District v. Stewart . 94 Pa. Commw. 313. 503 A.2d 

1012. 1013 (Pa. Tommw. Ct. 1986) (commencement ceremony Is symbolic, 
not a component of the educational process; exclusion from the ceremony 
implicates no property interest). 

§VIII.G. of the substantive rights portion of the Center's 1982 manual 
School Discipline and Student Rights provides cases and comments on substantive 
challenges to exclusion from graduation ceremonies. 



64 73 



Specific Forms of Discipline 



Chapter II 



H. PROCEDURAL RIGHTS FOR GRADING, 
DIPLOBAA DENIAL, AND OTHER 
''ACADEMIC DECISIONS 



In Board of Curators of Unlversitv of Missouri v. Horowitz . 435 U.S. 78, 98 
S.Ct. 948 (1978), a student alleged a denial of due process in her dismissal from 
medical school. She did not allege deprivation of a property interest. The Supreme 
Court held that it did not need to decide on her claim of a liberty interest (based on 
foreclosed opportunities to continue in medicine) since: 

Assuming the existence of a liberty or property interest, respondent 
has been awarded at least as much due process as the Fourteenth 
Amendment requires. The School fully informed respondent of the 
faculty's dissatisfaction with her clinical progress and the danger 
that this posed to timely graduation an 1 continued enrollment. The 
ultimate decision to dismiss respondent was careful and deliberate. 
These procedures were suificient under the Due Process Clause of 
the Fourteenth Amendment. We agree with the District Court that 
respondent 

Vas afforded full procedural due process by the [school]. In 
fact, the court is of the opinion, and so finds, that the school 
went beyond [constitutionally required) procedural due 
process by affording [respondent] the opportunity to be 
examined by seven independent physicians in order to be 
absolutely certain that their grading of the [respondent] in 
her medical skills was correct.* 

Id. at 84-85, 98 S.Ct. at 952. The Court further stated that notice and hearing 
requirements for disciplinary actions are generally not required In dismissals *for 
pure academic reasons*' because an academic Judgment *ls by its nature more 
subjective and evaluative than the typical factual questions presented in the 
average disciplinary decision" and because courts are generally ill-equipped to 
review academic Judgments. Id at 91 and n.6, 98 S.Ct. at 955 and n.6. 

In Regents of University of Michigan v. Swing . 474 U.S. 214, 106 S.Ct. 507 
(1985), the Supreme Court considered a substantive due process challenge to a 
student's academic dismissal from a combined undergraduate-medical school 
defjree program. The Court "accept[ed] the University's invitation to 'assume the 
existence of a constitutionally protectible property right in [Ewlng's] continued 
enrollment'....*' /d, at 223, 106 S.Ct. at 512. Section Vin.C.4. of the Center's 1982 
manuiil Scfwol LHsc^Wie and Student Rights addresses substantive due process 
challen^^es to academic decisions. 

Many post -Horowitz decisions have held that particular procedures used in 
making academic decisions were sufficient to meet whatever due process 
requirements may be applicable. 
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See: 



Clements v. County of Nassau . 835 F.2d 1000. 1006 (2d Clr. 1987) (grading 
and evaluation of clinical performance In nursing program: *Tour-step 
grievance procedure"); 

Hanklns v. Temple University. 829 F.2d 437. 443-45 (3d Clr. 1987) 
(dismissal of physician from fellowship program for deflclencles In clinical 
skills and Judgment absenteeism, and abandoning patients;**... (Platntifil 
met with faculty members on numerous occasions to discuss her 
performance and termination. Additionally, she was provided with at least 
two written evaluations of her performance, both of which Indicate that her 
deflclencles had been discussed at length in prior meetings. Moreover. Dr. 
Meyers held a lengthy discussion with Dr. Hanklns after her initial 
suspension, during which she was given ample lime to defend herself."); 

Mauriello v. University of Medicine & DenUstry of New Jersey . 781 F.2d 46. 
52 (3d Clr. 1986) (academic dismissal from doctoral program in 
microbiology; **Here, plaintiff was Informed of her academic deflclencles. was 
given an opportunity to rectify them during a probationary period before 
being dismissed, and was allowed to present her grievance to the graduate 
committee../*); 

Henson v. Honor Committee of U. VA. . 719 F.2d 69. 72 (4th Cir. 1983) 
(exclusion from law school for falling grades); 

Ikpeazu v. University of Nebraska. 775 F.2d 250. 254 (8th Cir. 1985) 
(dismissal from doctoral program in pharmacy for failing grades); 

Miller v. Hamline University School of Uw. 601 F.2d 970. 972 (8th Clr. 
1979) (expulsion for failing grades; "In the Instant case, plaintiff was 
informed of his grade deflciency and Impeding dismissal, his dismissal was 
for academic failure, he was allowed to present and support in writing his 
request for readmlssion. and he was given the opportunity to privately 
contact the Admissions Committee members..."); 

Harris v. Blake . 798 F.2d 419. 423-24 (10th dr. 1986) (academic evaluation 
and grades); 

Haberie v. University of Alabama. 803 F.2d 1536. 1539 (11th Cir. 1986) 
(academic dismissal from Ph.D. prograxn in chemistry for falling qualifying 
examination); 

Watson V. University of South Alabama College of Medicine , 463 F. Supp. 
720 (S.D. Ala. 1979) (academic dismissal); 

Valadez v. Graham . 474 F. Supp. 149. 157-59 (M.D. Fla. 1979) (assigning 
credit for previous work to high school transfer students); 

Mohammed v. Mathog . 635 F. Supp. 748. 751-52 (E.D. Mfch. 1986) 
(academic dismissal from residency, medical program); 

Davis V. Mann . 721 F. Supp. 796. 799 (S.D. Miss. 1988) (academic 
dismissal from dental school residency program, Including educational 
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program; **the procedural safeguards provided to Davis far exceeded those 
Imposed by the Fourteenth Amendment for an academic dismissal."); 

■ Bergstrom v. Buettner, 697 F. Supp. 1098, 1100-01 (D.N.D. 1987) 
r*..plaintur received numerous hearings regarding her grades and her 
ultimate dismissal (from medical school program]"); 

m Blelcker v. Board of Trustees, 485 F. Supp. 1381, 1386-87 (S.D. Ohio 1980) 
(dismissal from school of veterlnaiy medicine due to grades); 

■ Amelunxen v. University of Puerto Rico. 637 F. Supp. 426, 430-31 (D.P.R. 
1986) (falling grade on oral thesis eKamlnation and resultant academic 
dismissal); 

« Hubbaixi v. John Tvler Community College. 455 F. Supp. 753, 755 (E.D. Va. 
1978) (academic dismissal due to grades); 

■ Sanders v. AJIR 555 F. Supp. 240, 247-48 (W.D. Wise. 1983) (expulsion 
from medical school; "...whether the expulsion be characterized as 
disciplinary or academic, plaintiff received the full protection of the Due 
Process Clause.. .""); 

• Neel V. Indiana Univeroitv Board of Trustees , 435 N.E.2d 607, 613 Qnd. Ct. 
App. 1982) (academic dismissal from dental program; problems included 
absences); 

■ North v. State of Iowa. 400 N.W.2d 566, 570 Oowa 1987) (denial of 
readmlssion to medical school; "...she was given a chance to meet with the 
several committees who would make the determination tha t she should 
continue, and she was able to have representatives appear on her behalf. 
She was aiways given notice and an opportunity to be heard. The faculty 
committees which ultimately made the decisions on eveiy student's ability 
to proceed with his or her medical education made a fair, reasonable, and 
meaningful determination of Dr. North's ability to continue with her medical 
education, based on all the information before them..."). 



Comimre: 



Debm P. v. l\irilngton . infra. 474 F. Supp. 244, 265-67 (M.D. Fla. 1U79), 
ajpd tn, relevantpart, 644 F.2d 397, 403-06 (5Ui Cir. 1981). 



While purely academic decisions do not require the notice and hearings 
employed In dlsciplliiary proceedlniijs, lower court decisions and standard due 
process analysis nev ertheless make it reasonably clear that many purely academic 
decisions do involve significant due process interests which must be protected by 
other appropriate procedures. First, the studenfs property entitlement to 
education is as affected by an academic dismissal (or diploma denial) as by a 
disciplinaiy dismissal. Many lower courts have found property interests; nothing 
in Horowitz undermines these holdings. 
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See: 

■ Debra P. v, Turlington. 474 F. Supp. 244, 265-67 (M.D. Fla. 1979), alfd in 
relevant part, 644 F.2d 397, 403-06 (5th Clr. 1981) (denial of high school 
diploma because of failure on 'functional literacy test', which was instituted 
only after students had reached high school level, implicated students' 
''property right In graduation with a standard diploma if they have fulfilled 
the present requirements for graduation exclusive of the Itestr as well as 
their **liberty interest In being free of the adverse stigma associated with the 
certificate of completion"* (given to students who have completed all courses 
but did not pass the test); the implementation schedule for tlie test denied 
due process because it provided inadequate notice, particularly sin6e the 
skills which were measunKl should have been taught in the early grades; 
Horowitz distinguished in light of the extended notice and review procedures 
used in the latter case, as well as the differences between graduate 
education and secondaiy education; the appeals court's formulation was 
that the state's establishment of free, compulsoiy education created a 
mutual expectation, rising to the level of a property interest, that a student 
who attends and passes the required courses will receive a diploma; appeals 
court remanded tiecause it also found a fundamental unfairness in the 
test's covering matters that may not have been taught); 

■ Navato v. Sletten, 560 F.2d 340, 344 (8th Cir. 1977) (termination from 
residency program in psyrhiatiy for a mixture of academic and disciplinary 
factors; contract gave rise to property interest); 

■ Harris v, Blake , 798 F.2d 419, 422 (10th Cir. 1986), cert, den, 107 S.Ct. 
882 (1987) (payment of tuition gives riise to property interest in college 
attendance); 

■ Ross V. Pennsvlvanla State University , 445 F. Supp. 147, 152 (M.D. Pa. 
1978) TA student has a reasonable exp^^ctation based on statements of 
policy by Penn State and the experience of former students that if he 
performs the required work in a oatisfactory manner and pays his fees he 
will receive the degree he seeks. Pursuant to state law, Ross as a graduate 
student had a property interest in the continuation of his course of study"); 

■ Campbell v> Board of Education , 475 A-2d 289, 297 (Conn. 1984) (denial of 
course credit and grade reductions for nonattendance; some foitn of due 
process safeguards applies). 

Cf: 

■ Horowitz , supra, 435 U.S. at 86 n.3, 98 S.Ct. at 953 n.3 fWe fully recognize 
that the deprivation to which respondent was subjected - dismissal from a 
graduate medical school - was more severe than the 10-day suspension to 
which the high school students were subject in Goss**). 



But see: 

■ Arundar v. DcKalb County School District , 620 F.2d 493, 494 (5th Cir. 

1980) (plaintUTs complaint failed to allege "any 'independent source, such 
as state statutes or [other] rules' entitling plaintiff to the particular course of 
study which she claims has t>een denied her"); 
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■ Slocum V. Holton Board ofb^iucaUon. 42"> N.W.2d 607. 611-12 (Mich. Ct 
App. 1988) (grade reduction for nonattendance; no liberty or property 
interest): 

■ New Braunfels Independent School District v. Armke . 658 S.W.2d 330. 332 
fTex. Ct. App. 1983) (receipt of zeroes for classwork and lowering of grades 
for quarter for misconduct; no adverse impact on property right to an 
education). 



See the cases in the Center's 1982 manual School Disc^Une aiid Student Rights in 
the secUon on "Substantive Rights," §VIII.C.4, "Purely Academic Decisions". The 
many academic dismissal cases, which by stating that courts may intervene where 
the dismissal is arbitrary and capricious, are Implicitly declaring that due process 
interests are at stake, since the federal courts would have no Jurisdiction under a 
substanti\^ due process "arbitrary and capricious" standard In the absence of 
protected interests. 

See Chapter I.A,-B. for analysis of relevant property and liberty interests. 

Further, the Court in Horowitz distinguished Greenhill v. Bailey . 519 F.2d 5 
(8th Cir. 1975), where the court of appeals held that a student who was dismissed 
from medical school was entitled to a hearing because, even though the dismissal 
was solely for academic reasons, the need for greater procedural protections was 
invoked by the school's dispatch of a letter to a medical college association 
suggesting the student's deficiency in intellectual ability. 435 U.S. at 88 n.5. 98 
S.Ct. at 954 n.5. 

In any event, the limits placed on procedural protection for purely academic 
decisions do not apply when academic credit is being denied for what are really 
disciplinary reasons. (See the cases cited at §VIII.C.4., "Purely Academic Decisions 
- Hie •Academic'/'Disciplinary' Distinction," in the Center's 1982 manual School 
Disc^line and Student Rights.) 



See: 

■ Cnx)k V. Baker . 813 F.2d 88. 97 (6th Cir. 1987) (defendants acknowledged 
that revocation of degree for fraud had elements of academic decision and 
elements of dlsclplinaiy decision; due process afforded); 

■ Hall V. Medical College of Ohio at Toledo . 742 F.2d 299. 308. 309-10 (6th 
Cir. 1984) (cheating is disciplinary, due process protections afforded); 

■ Jaksa V. Regents of the University of Michigan . 597 F. Supp. 1245. 1248 
n.2 (E.D. Mich. 1984). qjfd, 787 F.2d 590 (6th Cir. 1986) (suspension for 
cheating was disciplinary matter, not academic matter; due process 
afforded): 

■ Llghtsev V. King . 567 F. Supp. 645. 648-649 (E.D.N.Y. 1983) (cheating Is 
disciplinary not acaciemic; Ignoring result of hearing process denied due 
process rl^ts); 
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■ Blelcker v. Board of Trustees , supra* 485 F. Supp. at 1387-88 (S.D. Ohio 
1980) (suspension irom school of veterlnaiy medicine for cheating was 
discipUnaiy; due process requirements satisfled): 

■ Barietta v. State Univensitv Medical Center. 533 So. 2d 1037, 1040 (La. Ct. 
App. 1988) (expulsion from dental school for conduct "contrary to the best 
interests" of school, based upon student's violation of state law against 
dental hygienist's perfonning unauthorized operations; student "accorded 
eveiy possible benefit of due process"); 

■ Mary M. V. Clark, 100 A.D.2d 41. 473 N.Y.S.2d 843, 845 (N.Y. App. Div. 
1984) (cheating on examination; "discipline" case; due prc^ss aflbrded); 

■ North V. West Virginia Board of Regents . 233 S.E.2d 41 1 (W. Va. 1977) 
(expubion fixim medical school and Ima of all credits for falsifying initial 
application implicated protected interests); North . 332 S.E.2d 141, 145-46 
(W. Va. 1985) (due process aflbrded). 



Compare: 

■ Nash V. Auburn Untverslty . 812 F.2d 655. 663. 667 (1 1th Cir. 1987) 

(suspension for academic dishonesty by "academic disciplinaiy process"; 
due process aiTorded); 



Aside from more subtle forms of reducing grades for student's nonacademlc 
conduct (see §VIII.C.3. of the Center's 1982 manual School Discipline and Student 
Rights), the most common practice in this area is the reduction of grades or credits 
for absences or tardiness (see §VIILC. 1 of the 1982 volume.) As the latter section 
explalr:s. this practice is arguably "disciplinary" and is subject to a number of 
substantive challenges. Similarly, it should call for procedural protection 
appropriate to the nature of the case. (See Chapter l.C, "What Kind of Due 
Process.") Moreover, where a short suspension results in additional punishment -- 
through grade reductions for "unexcused" absence during the suspension days or 
through denial of the right to make up tests missed -- the student is aiguably 
entitled to a considerably more formal hearing than applies to the normal short 
suspension. (See Chapter l.C.4.(a.), and gVIlLC.l. of the Center's 1982 manual 
School Disdpline and Student Rights.) Jones v. Latexo Independent School District . 
499 F. Supp. 223. 239 n.l5 (E.D. Tex. 1980). See Shanlevv. Northeast 
Independent School District , 462 F.2d 960, 967 n.4 (5th Ch', 1972). 

However, a number of courts have rejected these arguments. 

See: 

■ Harris v. Blake . 798 F.2d 419. 423 (lOth Cir. 1986) (where graduate level 
class invohred "actual participation and observation" attendance was an 
academic requirement); 

■ Campbell v. board of Education of New Mllfotd . 475 A2d 289. 2'*3. 297 
(Conn. 1984) (court acts upon plalntilTs concession that "school boards may 
properly require classroom teachers to take classroom participation Into 
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account In assigning numerical grades"; while some form of procedural 
protection should accompany denial of credit and grade reduction, facts 
here did not show Impairment of plalntlfTs rights); 

Slocum V. Holton Board of Education . 429 N.W.2d 607. 611-12 (Mich. Ct. 
App. 1988) (grade reduction for nonattendance; no liberty or property 
Interest); 

New Braunfels ind. Sch. Dlst. v. Armke . 658 S.W.2d 330. 332 (Tex. Ct. App. 
1983) r...reduction of Appellees' six-week grades by thi?e points for each 
day of suspension has no adverse impact on Appellee's property rights to a 
public education."). 
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I. CORPORAL PUNISHMENT 



Hie Supreme Court has held that corporal punishment impacts students' 
liberty interests. The Court also declared that the procedures required by the due 
process clause generally do not Include notice and hearing. la^raham v. Wright . 
430 U.S. 651, 97 S.Ct. 1401 (1977). The Court recognized that the due process 
clause protects the liberty interest Li freedom from physical restraint and from 
InfllcUon of physical pain. Id. at 673-74. 1413-14. The Court ruled, however, that 
sufBclent procedural protection Is provided by students' right to sue for damages 
and/or press criminal charges for assault and batteiy In state court if the 
punishment is excessive under state law. IcL, at 676-80, 1415-17. 

The Court's reasoning in Ingraham has been criticized. 

See, e.g.: 

Thomas J. Flygare. "Ingraham v. V/right : The Return of Old Jack Seaver," 
23 Inequality in Education 29 (September 1978): 

Patricia M. Lines, "Corporal Punishment After Ingraham : 

Looking to State Law," 23 Inequality in Education 37 (September 1978). 



A number of courts have followed Ingraham . ruling that in particular states 
the existence of adequate state remedies satisfied procedural due process 
requirements. In cases arising in New Mexico, contradictory rulings have been 
made regarding the availability of state remedies. 

See: 

■ Metzger v. Osbeck , 841 F.2d 518, 521 n.3 (3d Clr. 1988) (Pennsylvania); 

■ Hall v. Tawnev . 621 F.2d 607, 609-10 n.2 (4th Clr. 1980) (West Virginia); 

■ Woodard v. Los Fresnos Independent Sciool District , 732 F.2d 1243, 1245 
(5th Cir. 1984) fTexas); 

■ Coleman v. Franklin Parish School Board. 702 F.2d 74, 76 (5th Clr. 1983) 
(Louisiana); 

■ Garcia v. Mlera . 817 F.2d 650, 656 (10th Clr. 1987) (even If procedural due 
process Is satisfied by the existence of "adequate state remedies," "grossly 
excessvle (corporpJ punishment]. ..shocking to the conscience violate(s] 
substantive due process rights, without regard to the adequacy of state 
remedies") (New Mexico); compare McGlnnls v. Cochran . CJk. No. 85-261-M 
(D.N.M. June 3, 1985) (Mem. Opln. and order, pp. 6-7) (Clearinghouse No. 
45,541) (refusing to dismiss complaint alleging "psychological abuse" of 
special education student by teacher and procedural and substantive due 
process claims; "It appears that New Mexico does not provide any tort 
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remedy against public school teachers who inflict excessive excessive 
corporal punishment on their students"): 

■ Hale V. Pringje. 562 F. Supp. 598 (M.D. Ala. 1983): 

■ Cole V. Greenfield-Central Community Schools. 657 F. Supp. 56. 59-60 
(S.D. Ind. 1986): 

■ Rhodus V. PumlUer . 552 F. Supp. 425. 428 (M.D. U. 1982) riTlhe 
Fourteenth Amendment's requirement of procedural and substantive due 
process is satisfied by Louisiana's preservation of commonlaw constraints 
and remedies^: 

■ Paul V. McGhee. 577 F. Supp. 460 (N.D. Tenn. 1983). 



It has been held that violation of a school district's rules for administering 
corporal punishment is not. per se. a due process violation. It is not always clear 
vkrhether courts allude to procedural or substanUve due process consideraUons. 

See: 

■ Woodard v. Los Fresnos Independent School District , siqtra, 732 F.2d at 
1245: 

■ Coleman v. Franklin Parish School Board , supra, 702 F.2d at 76; 

■ Hale V. Prlngle. supra, 562 F. Supp. at 601: 

■ Rhodus V. DumtUer. supra, 552 F. Supp. at 428. 



Procedural due process claims, encompassing notice and hearing 
requirements, may be passible under state law. In Smith v. W. Va. State Board of 
Education . 295 S.E.2d 680 (W. Va. 1982). the court held, based upon the state 
consUtuUon. that "a Uberty interest is implicated" by "manual corporal punishment 
of school chUdren." Id, at 687-88. The court cr inued: 

"We conclude that the following minimal due process 
procedures should be utilized. First, the student should be given an 
opportunity to explain his version of the disruptive event as such an 
explanation may convince a fair minded person that corporal 
punishment is not warranted. Second, in the absence of some 
extraordinary factor the administration of corporal punishment 
should be done in the presence of another adult. This latter 
requirement is designed to protect both the student and the person 
administering corporal punishment by providing a neutral observer." 
Id. at 688, footnote omitted. 

The court directed the West Virginia Board of EducaUon "to promulgate corporal 
punishment regulations not inconsistent with the standards set out (In its 
oplnlonl." Id. at 688. Thereafter, the state legislature incorporated the Smith due 
process standards in the West Virginia School Uws. §18A-5-l(3).(5). It added 
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provisions for notice to parents before and after administration of corporal 
punishment. W. Va. Sch. Laws, §18A-5-l (7),(8). 

For substanUve challenges, sec "Substantive Rights." §VIII.B., "Corporal 
Punishment and Similar Abuses" in the Center's 1982 manual School Discipline 
and Student R^hts. 
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J. EXCLUSION FROM SCHOOL BUS 



students facing exclusion from the school bus for disciplinary reasons may 
be entitled to appropriate due process procedures under cither of two theories. 
First, if the student effectively has no other means of reaching school, the 
exclusion deprives him or her of the property interest in attending school as much 
as a full suspension or expulsion. This argument was adopted by the district coiart 
in Shaffer v. Board of School Directors . 522 F. Supp 1138, 1142 (W.D. Pa. 1981), a 
case brought by indigent parents of kindergarten students adversely impacted by 
the cessation of mid-day transportation for kindeigarten. On appeal, however, the 
court of appeals rejected plaintiffs' equal protection and substantive due process 
claims, although it did not challenge the exclusionary imoact of the transportation. 
687 F.2d 718 (3d Clr. 1982), cert, denied, 459 U.S. 1212,' 103 S. Ct. 1209 (1983). 

Litigants in federal court will have to prove exclusion in fact to invoke such 
a procedural due process claim. See Kadrmas v. Dickinson Public Schools . 108 S. 
Ct. 2481. 2487 (1988) (rejecting equal protccUon challenge to fee for school bus 
transportation): Rose v. Nashua Board of Education . 679 F.2d 279, 282 (1st Clr. 
1982) (uncontradicted assertion that system which had halted transportation for 
disciplinary reasons provided alternative transportation for student who could not 
get to school). In two cases decided by state courts on substantive grounds, 
evidence revealed that lack of transportation precluded school attendance. 
Manlares v. Newton . 411 P.2d 901, 904, 907 (Cal. 1966) (refusal to provide 
transportaUon "arbitrary and unreasonable"); Potter v. Miller . 287 S.E.2d 163, 164 
(W. Va. 1982) (equal protection and statutory violations). 

Second, state statutes which mandate the provision of bus transportation 
for students who live beyond a certain distance may create a separate property 
interest In the bus transportation itself. However, in Rose v. Nashua Board of 
Education , supra, 679 F.2d at 282, a case involving suspension of bus 
transportation for up to five days for disciplinary reasons, the court held that 
"Itjhere ... could be no reasonable expectation, derived from the (New Hampshlrel 
statute, or continuous service without suspension," and that the deprivation -- 
"only inconvenience, not loss of educational opportunity or other significant Injuiy" 
-- was de minimis. Alternatively, the court held that a post-suspension hearing 
satisfied any due process requirement. Id (The district court had held that 
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plaintiffs had a protected property Interest. Rose . 506 F. Supp. 1366. 1370 (D.N.H. 
1981)1. 

For substantive challenges to the appropriateness of the penalty, see 
§VIII.L. in the Center's 1982 manual School Disctpltne and Student Rights. 
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SPECIFIC ELEMENTS 
OF DUE PROCESS 



The sections below discuss particular procedural safeguards which 
have been held to be required by due process In various disciplinary 
contexts. It is Important to read these sections In conJuncUon with 
Chapter II on the specific kind of discipline at Issue, and the more general 
principles in Chapter I.C. for determining what process Is due. 



Note on Case Citations and Form of Discipline 

As Chapter I.C.4.(a.) indicates, an important factor In determining "what 
kind of due processi" is the sei erity of the deprtvaUon. For exclusl ms. this 
includes the length of the exclusion. Each case cited In this chapter includes a 
notation as to the Vdnd of discipline. Including its length where appropriate, to 
which the court applied the specific procedural requirement. The extent to which 
these procedures are applicable to short-terai exclusions is addressed within each 
secUon and in Chapter "Suspension for Ten Days or Less." 



Individual Hami. General Review 

Courts sometimes emphasize the general rule that the constitutional 
adequacy of due process must be Judged in Ught of the particular circumstances, 
mcludlng the kinds of procedures needed to minimize mistakes. See Chapter 
I.C.4.(b.). Therefore, in order to avoid a finding that any error was harmless, an 
advocate must demonstrate with particularity that the particular student's 
mterests in a fair and accurate determination were hampered by the absence of the 
procedures at Issue. 

On the other hand, when a school's due process procedures are under 
review in a more general context {e.g., in a class action suit or In a legal and policy 
review outside the conte>:t. of lltigaUon). the focus Is more properly whether the 
school's uniform procedures for certain kinds of discipline are or will be adequate 
for the full range of circumstances and cases arising under thost procedures. 
Even in these situations, however, concrete evidence of problems will be helpful. 
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State Law 

Mary states have enacted statutes which set out disciplinaiy procedures. 
These sometimes provide legally binding procedural rights, grantiiig greater 
protection than the constitutional minlmums discussed below. On the other hand, 
students carmot be deprived of rights accorded under the federal constitution if the 
state statutes fail to meet these minlmums. 



Local Rules 

Similar^, locally enacted rules may provide procedural rights which go 
beyond the federal constitutional minlmums. See, e.g., Hlllman v. Elliot . 436 F. 
Supp. 812. 817 (W.D. Va. 1977) ("rights (under distrlc* disclplli.tf code] ar« broader 
than due process requires according to Goss" ). These rules may also be legally 
binding. See the Center's 1982 manual School Discipline and Student Rights, 
§V.E.. "School's Failure to Follow Its Own Rules" and. for example. James v. Wall . 
783 S.W. 2d 615 (Tex. App. 1989) (exclusion from medical school for cheating; 
"There is evidence that the Rules were improperly applied, or ti at discipline was 
administered by measures outside the Rules."). 
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A* PRIOR HEARINGS AND THE 
EMERGENCY EXCEPTION 



1. Overview 

Normally, notice and hearing must be provided b^ore the student is 
suspended, eacpcllcd. or otherwise excluded. An exccpUon is permitted where there 
is a genuine emergency in which the student's continued presence poses an on- 
going physical danger or an on going threat oi disruption of the academic process. 
In such emeigencles. notice and hearing must follow as soon as practicable, and in 
no event later than three days after the exclusion begins. The fact that there is 
JustiflcaUon for removing the student from the school does not by itself dispense 
with the requirement of prior notice and hearing, unless the threat also makes it 
Impossible to provide such notice and hearing. Where full hearings are impossible 
and must be delayed, less extensive interim hearings must be provided before the 
exclusion if possible, or as soon as possible thereafter if not. In order to avoid 
abuse, the emergency exception should be read very narrowly. 



2. General. Rij^t to Prior Hearing 

Ult is fundamental that except in emergency situations ... due 
process requires that when a State seeks to terminate la protected] 
Interest .... it must afford 'notice and opportunity for hearing 
appropriate to the nature of the case' before the termination 
becomes effective. 

BeU V. Burson . 402 U.S. 535. 542. 91 S.Ct.l586. 1591(1971) 
(emphasis in original; footnote omitted), auottna Mullane v. 
Central Hanover Bank & Trust Co. .339 U.S. 306. 313. 70 
S.Ct. 652. 657(1950). 



Accord: 

■ Cleveland Boaixl of Education v. Loudermlll . 470 U.S. 532. 542-45. 105 
S.Ct. 1487, 1493-95 (1985) (termination of school security guard); 

a Memphis Ught. Gas & Water D./lslon v. Craft . 436 U.S. 1 . 16-19. 98 S.Ct. 
1554. 1564-65 (1978) (termination of utUlty senlces); 

■ Smith V. OrganlzaUon of Foster Families . 431 U.S. 816. 848. 97 S.Ct. 2094. 
21 1 1-12 (1977) (removal of foster children from foster fainlllcs); 

■ Mathews v. Eldrldge. 424 U.S. 319. 333. 96 S.Ct. 893. 902 (1976) 
(termlnaUon of Social Security disability payments): 
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Goss V. Lopez . 419 U.S. 565, 579, 581-82, 95 S.Ct. 729, 738, 739-40 (1975) 
(school suspension); 

Wolff V. McDonneU . 418 U.S. 539, 557-58, 94 S.Ct. 2963, 2975 (1974) 
(revoking of prisoners' "good-time credits"); 

Board of Regents v. Roth . 408 U.S. 564, 569-70, 92 S.Ct. 2701, 2705 (1972) 
(termination of university professor's employment); 

Boddle V. ConnecUcut . 401 U.S. 371, 378-79, 91 S.Ct. 780, 786 (1971) 
(access to courts for divorce proceedings). 



See also: 

■ Jackson v. Franklin County School Board . 806 F.2d 623, 631 (5th Clr. 
1986) ("...iStudent'sl due process rights... were violated by Franklin County 
School Officials' failure to provide notice and hearing concerning his 
continued exclusion from school."); 

■ Montova v. Sanger Unified School District . 502 F. Supp. 209, 212-13 (E.D. 
Cal. 1980) (where students were first suspended for five days following 
informal hearings, subsequent extensions must be treated as separate, 
additional suspensions requiring separate hearings). 

In Go^, supra, the Supreme Court arplied the prior hearing mle to 
suspensions often days or less, requiring prior notice and hearing unless the 
student s "presence poses a continuing danger to persons or property or an ongoing 
threat of disrupting the academic process (emphasis added)." In such emergency 
conditions, the student "may be immediately removed from school," with notice 
and hearing to "follow as soon as practicable," and In no event later than thrt:e 
days after the suspension begins. Id. at 582-83. 95 S.Ct. at 740 
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3. Decisionsi Stating General Standard or 
Finding Vlo Emergency 



The following decisions restated the Goss standard and/or found no basis 
for an emergency exclusion. 

■ Perez v. Rodriguez Bou . 575 F.2d 21, 23-24 (1st Clr. 1978) (auspcnslons of 
twelve days or less; no basis for emergency suspensions): 

■ Jordan v. School District of City of Erie , 583 F.2d 91, 96-97 (3d Clr. 1978) 
(removal from a class; provisions of consent decree as modified by court); 

■ Qulntanllla v. Carey . C.A. No. 75-C-829 (N.D. lU., Mar. 31, 1975) (Mem. 
Opln. and Order, pp. 4-5) (Clearinghouse No. 15,369A) (transfer equivalent 
to permanent expulsion; "Schoal officials concede that plaintiff was not 
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expelled because he was a threat to the physical safety of the Kelvyn Park 
students or property. Absent such a showing of a threat to the safety of the 
st!idents or school property, a student cannot be expelled before a hearing 
ts gtveni; 

a H enderson v. Van Buren Public Schools Superintendent . CJl No. 7-70865 
(E.D. Mich., Dec. 29, 1978) (Opinion and Order, p. 2) (Clearinghouse No. 
20.722) (one-day suspension; no basis for emergency suspension); 

■ Mrs. A.J. V. Special School District No. 1 > 478 F. Supp. 418. 426 n.7 (D. 
Minn. 1979) (cumulative flve-day suspensions; "conference** should precede 
extension of suspension absent emergency circumstances); 

■ Everett V. Marcase. 426 F. Supp. 397. 403-04 (E.D. Pa 1977) (disciplinaiy 
transfers; **A transfer prior to final hearing, where there exists no emergency 
situation, would appear to violate the due process prescribed In Goss type 
suspensions**); 

■ Brown v. Board of Education of Tipton County. C.A. No. 79-2234-M (W.D» 
Tenn.. May 3. 1979) (Order Granting Prelim. InJuncUon, p. 2) 
(Clearinghouse No. 28,964H) (suspension pending school board appeals; 
practice of suspending from school "students who have charges placed 
against them in the Juvenile Court..."; Court orders in part: 'The plaintiffs 
and plaintlff-intervenor may be suspended prior to a hearing only In 
emergency situations where the continued presence of the student in 
school, pending a hearing, poses a continuing danger to persons or property 
or an ongoing threat of disrupting the academic process"); 

m Doe V. Rockingham County School Board . 658 F. Supp. 403. 407-08 (W.D. 
Va. 1987) (although there was basis for emergency exclusion, failure "to 
provide a hearing within a reasonable period of time after the date of the 
suspension, which would not normally exceed 72 hours" was inconsistent 
with Goss standard); 



See also: 

■ Mitchell V. Board of TVustces . 625 R2d GG'). 662 n.4 (5th Cir. 1980) (where 
student is provided with preUminaiy. prior hearing "comport(ing) with the 
Ctoss requirements." pending full expulsion hearing, the suspension need 
not meet the emergency standard); 

B Marcum v. Dahl . 658 F.2d 731. 735 (10th Cir. 1981) (students were not 
prejudiced by the lack of a hea-lng prior to nonrenewal of their basketball 
scholarships, since the hearing was provided prior to the effective date for 
the new scholarships). 



For pre -Goss lower court decisions concerning the light to a prior hearing, see 
Center for Law and Education. Ttie Constitutional Rights cf Students 234 (1976). 
Sec also Chapter I.C.2.. ''Some Form of Notice and Hearing." 
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4. The Criteria for Emergency Suspension 

The emergency exception to the requirement of prior hearing Is deslgneil to 
permit the school to take Immediate action where It Is actually necessary to stop or 
prevent Immediate physical danger or extreme disruption. Again, the emeiigency 
exception should be read narrowly. 



See: 



Rose V. Nashua Board of Education. 506 P. Supp. 1366, 1372 (D.N.H. 
1981), q/Td. 679 F.2d 279 (1st Clr. 1982) (safety problems created by 
throwing burning papers, breaking window of passing car with snowball, 
and vandalism Justified temporaiy suspension of bus routes prior to 
hearing); 

Gardcnhlre v. Chalmers . 326 F. Supp. 1200, 1204-05 (D. Kan. 1971) 
(presence of firearm In connection with events leading to criminal charge of 
attempted murdei); 

Plcozzi V. Sandalow. 623 F. Supp. 1571, 1578-79 (E.D. Mich. 1986) (denying 
re-enrollment of law student without prior hearing consistent with Goss 
where there was -a rising anxiety among the community's members over 
various incidents of violence, including the Are (In which plalntKTs 
Invovlement was suspected]..." (explanation added]); 

Davis V. Mann . 721 F. Supp. 796, 802 (S.D. Miss. 1988) (academic 
exclusion from dental school residency program, before hearing, proper 
where plalntlif^treatied] patients" and "school suspected that he had 
rendered Inappropriate and substandard treatment*); 

White V. Salisbury Township School District , 588 F. Supp. 608, 613 (E.D. 
Pa. 1984) (ten day suspension for smoking marijuana; having received 
ofllclal police report of arrests on school grounds, school ofllclals were 
Justifled in immediately removing students from classes as their presence 
raised the possibility of danger to persons or property and threatened 
disruption of the academic process); 

Buck V, Carter. 308 F. Supp. 1246, 1247-48 (W.D. Wis. 1970) (armed attack 
and firing of gun); 

Stricklln V. Regents of Universitv of Wisconsin , 297 F. Supp. 416, 420-21 
(W.D. Wis. 1969), appeal dismissed as moot , 420 F.2d 1257 (7th Clr. 1970) 
(violence and strong indication that It would recur). 



Compare: 



■ 
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Fielder v. Board of Education . 346 F. Supp. 722, 729-30 (D. Neb. 1972) 
(same); 

Marin v. University of Puerto Rico. 377 F. Supp. 613, 623-24 (D.P.R 1974) 
(conditions for emergency suspension not met). 
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In Perez v. Rodriguez Bou . supra, 575 F.2d 21. 23-24 (1st Clr. 1978), the 
court held that students should be awarded damages for receiving suspensions 
without hearings, since the university chancellor "did not receive any information 
which would indicate that plalntlfifs posed a threat to property, persons, or the 
orderly carrying out of academic and administrative affairs." The court so found 
despite the students' participation in a march in which uiUdentifled students 
banged on the doors and windows of the chancellor's oSke. because this 
disturbance was only a brief period of disruption that day and it was later 
determined that plaintiffs had not participated in any disruptive behavior. 

Similarly, in Henderson , supra, CJV. No. 7-70865. SUp Op. at 1-2 (E.D. 
Mich.. Dec. 29. 1978) (Clearin^ouse No. 20.722) (citation omitted), the court 
upheld a $100 damage award for a one day suspension without hearing: 

ISltudents have certain rights to notice and hearing before they are 
suspended from school. These rights may be abridged only If there 
is overwhelming need on the part of school ofilclals. for example, in 
the midst of great unrest in the school. School offlcials are charged 
with knowledge of this right. Further. In the instant case, the 
school in its student handbook guaranteed students the right to a 
hearing before suspension. The suspension in the Instant case 
followed a student demonstration and unrest in the school. 
However, the plaintiflf was not suspended on the day of tlie 
demonstration. It was not until the following morning that 
defendant Florido sent a notice of suspension to the plalntlfTs 
mother, without according plaintiff notice or the right to a prior 
hearing. The Jury was entitled to find that at the time the notice 
was sent the turmoil in the school had passed and with it the need 
to suspend prior to a hearing. 



Narrow readings such as those in Perez and Henderson are needed to 
protect students' rights because imposition of a suspension without the regular 
suspension hearing creates the possibUlty of mistaken Judgment which cannot be 
completely corrected after the fact. See Bradlev v. Mllllken . CA No. 35257 (E.D. 
Mich.. July 3. 1975). in whteh the court found that the Detroit school system had 
abused "temporary exclusions" before hearings by not limiting them to conduct 
which "consUtutes a serious threat...." The flexible nature of the Goss criteria for 
taking emergency action subjects this exception to different interpretations and to 
abuse. 

The exception clearly is intended to apply only when it is necesscuy to tane 
such action prior to a regular suspension hearing, not in situations where 
disruptive or violent conduct has occurred but is not an immediate continuing 
threat {e.g., a fight that is obviously over), nor in situations that can be handled 
without removing the student from school, nor In situations where removal may be 
necessary but it is still possible to provide at least a rudimentary informal hearing 
before ejecting the student (see below). 
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Ther<; are other limitations on the exception's appllcabil'.fy: 

• A school may be required to specify narrower standards for emergency 
suspension when a suspension is imposed for activities protected b: the 
first amendment. Some courts have required schools to define "substantial 
and material disruption" when applied to expressive activities. See §I.A.2., 
"Restrictions on Time, Piace, Maimer -- The Disruption Standard," In the 
Center's 1982 manual School Discq)ltne and Student Rights. 

• It can also be questioned whether "disruption" generally necessitates 
emergency suspension at all. Partlcularfy where the disruption is confinsd 
to h single class, it should often be possible to eliminate the ongoing nature 
of the disruption through sorne other means, such as temporarily removing 
the student from that class that day and giving him or her a chance to cool 
down, talk, and otherwise relieve the tension. 

• The standard for emergency suspension in Mills v. Board of Ekiucatlon . 348 
F. Supp. 866. 883 (D.D.C. 1972) (suspension for more than two days), is 
based only on physical, danger to persons, not disruption or danger to 
property. 

For discussion of alternative education during the time a student Is 
su3pendcd from his/her regular program, sec §XIII.B.3., "Right to Education for 
Excluded Stud«;nts" in the Center's 1982 manual School Discipline and Student 
Rights. 



5. Preliminary or Interim Hearing 

As discussed above, the Supreme Court held in Gosb v. Lopez that the 
suspension hearing must normally precede the suspension, where an emergency 
situation Justifies a delay in the normal procedures, the hearing must occur as 
soon as practicable, no later than three days after the student Is excluded. Even 
where an emergency nev.essitates delay of a full hearing, there is support for 
requiring that. In order to minimize mistakes, any less extensive procedures or fact 
finding which can reasonably be provided prior to the suspension must be 
provided. In Strlcklln . supra, 297 F. Supp. 416, 420 (W.D. Wis. 1969), Judge 
Doyle stated: 

When the appropriate university authority has reasonable cause to 
believe that danger will be present If a student Is permitted to remain on 
the campus pending a decision following a full hearing, an interim 
suspension may be Imposed. But the question persists whether such 
an Interim suspension may be Imposed without a prior "preliminary 
hearing" of any kind. The constitutional answer Is Inescapable. An 
Interim suspension may not be Imposed without a prior prellmlnaiy 
hearing, unless it can be shown that It Is Impossible or unreasonably 
difficult to accord It prior to an Interim suspension. Moreover, even 
when it is Impossible or unreasonably dlincult to accord the student a 
prellmlnaiy hearing prior to an Interim suspension, procedural due 
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process requires that he be provided such a prellmlnaxy hearing at the 
earliest practical time. In the absence of such a requirement, a sti'.dent 
may be suspended In an ex parte proceeding, for as mwh as 13 and 
probably about 18 days (as In the present cases), without any 
opportunity, however brief and however limited, «:o persuade the 
suspending authority that there Is a case of mistaken Identity or that 
there was extreme provocation or that there Is some other compelling 
Justification for withholding or terminating the Interim suspension. 

Accord: Marin , supra, 377 F. Supp. 613 (D.P.R 1974). 

In Buck V. Carter , supra, 308 F. Supp. 1246, 1248-49 tW.D. Wis. 1970), 
Judge Doyle detailed the nature of this preliminary process. First, the 
administrator should "make such Immediate further Investigation as the 
circumstances would reasonably pemat." Second, the administrator should 
inquire Into whether the circumstances of the conduct were such that 'the prompt 
separation of the actor from the life of tiie campus community Is required by 
reasons relating to his physical or emotional safety and well-being, or for reasons 
relatli^ to the safety and well-being of students, faculty, or university property." 
Third, the student should be provided with a preliminaiy hearing at which he or 
she is "Informed of the nature of the offense of which he has been accused, and ... 
given an opporturxlty to make such statement as he may wish...." According to the 
court, this procedure may be sufficient if no serious factual disputes remain; 
however. 

On the other hand, if the student offers a detailed statement to the 
effect that he was not present at the time and place of the incident, and 
that there are witnesses, whom he identifies, to the fact that he was 
elsewhere at the time, it Is probably constltuUonally necessary to make 
such prompt Invest'gatlon of his alibi as the circumstances permit, ff 
the student admits his presence at the time and place of the Incident, 
but offers a plaus'ble explanation of his part in it which, ff believed, 
might reasonably constitute an excuse or might reasonably indicate 
that hi 9 continued presence in the campus community Involves no 
serlouM danger. It may become constitutionally necessary to reveal more 
fulty the source and nature of the contradictory irfformatlon which has 
been received by the university about his part In the Incident, and even, 
ff practical, to provide the accused student with an opportunity to 
corffront one or more of his accusers. 

See Marin, supra, 377 F. Supp. 613 (D.P.R 1974). 

Thus, students whose conduct appears to make it impossible to provide a 
regular hearing prior to the suspension are entitled whatever prior, rudimentary 
procedures can be provided in adcUtion to the regular hearing as soon thereafter as 
is practicable. From an different perspective, students who are awaiting a more 
formal hearing (such as a school board expulsion hearing) can be suspended in the 
interim only tf they have been provided with a hearing adequate to cover the 
interim period, taking into account Its length. See cases discussed in the earlier 
portions of this section; see also Chapter III.C, 'Timing of the Hearing." 
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The fundamental requisite of due process of law Is the opportunity 
to be heard,' a right that "has little reality or worth unless one Is 
informed that the matter is pending and can choose for himself 
whether to ... contest.* At the veiy minimum, therefore, students 
facing suspension and the consequent interference with a protected 
property interest must be given some kind of notice and afforded 
some khid of hearing, 

Goss V. Lopez . 419 U.S. 565. 579. 95 S.Ct. 729. 738 (1975) 
(citations omitted: emphasis in original). 



"The key to notice in the administrative process is adequate opportunity to 
prepare..,." 

K.C. Davis. Administrative Law Treatise §805 
(1958). 



See also "Some Form of Notice and Hearing' in Chapter I.C., "What Kind of Due 
Process: Balancing Test." 



1. Notice in Writing 

Mary lower court decisions have stated that notice should be in writing. 



See: 



Jordan v. School District of City of Erie . 583 F.2d 91, 97-98 (3d Clr. 1978) 
(consent decree) (dlsclpllnaiy transfer of six ;veeks to a year); 

Esteban v. Central Missouri State College, 277 F. Supp. 649, 651, (W.D. Mo. 
1967), approved, 415 F.2d 1077, 1089 (8th Clr. 1969), cert denied 398 
U.S. 965 (1970) (suspension for two semesters); 

Doe V. Kenny . CA. No. H-76-199 (D. Conn., Oct. 12, 1976) (consent decree, 
p. 3) (Clearinghouse No. 19,358C) (disciplinary transfer); 

Mills V. Boaixl of Education , 348 F. Supp. 866, 882-83 (D.D.C. 1972) 
(suspension or other exclusion from the student's normal program for more 
than two days, but no more than ten days); 

McWo V. School Committee of New Bedford . C.A. No. 72-1146-F (D. Mass.. 
Apr. 6, 1972) (Temporaiy InjuncUon, p. 2) (Clearinghouse No. 7,773); 
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a Behagen v. Intercollegiate Conference of Faculty Representatives. 346 F. 
Supp. 602, 608 (D. Minn. 1972) (suspension Irom basketball practices); 

■ Speake v. Grantham . 317 F. Supp. 1253, 1258 (S.D. Miss. 1970) 
(suspenston); 

■ Svkes V. Sweeney. 638 F. Supp. 274. 276 n. 1. 278 (E.D. Mo. 1986) (oral 
notice to mother on day of incident and letter the following day provided 
"proper notice of the charges"); 

m ScQggtn V. Lincoln University. 291 F. Supp. 161. 171 (W.D. Mo. 1968) 
("longterm suspension"): 

■ Fielder V. Board of EducaUon. 346 F. Supp. 722. 724 (D. Neb. 1972) 
(expulsion for remainder of year); 

■ Morale V. Grlgel . 422 F. Supp. 988, 1003 (D.N.H. 1976) (suspension for one 
semester); 

■ Vail V. Boaixl of Education . 354 F. Supp. 592, 603 (D.N.H. 1973), remanded 
for add'l reUef, 502 F.2d 1 159 (1st Clr. 1973) (suspension beyond 5 days); 

B Wlntere v. Board of EducaUon of City of Buffalo . C.A. No. 78-75 (W.D.N.Y.. 
May 25, 1978) (sUpulaUon for entiy of Judgment, pp. 3, 7, and Judgment) 
(Clearinghouse No. 24,455) (suspension beyond five days); 

■ Glvens v. Poe . 346 F. Supp. 202, 209 (W.D.N.C. 1972) (suspension "for any 
considerable period of time"); 

■ Bobbl Jean M. v. Wyoming Valley West School District . C.A. No. 79-576 
(M.D. Pa., Nov. 3, 1980) (consent decree, p. 6 and Sample Notice) 
(Clearinghouse No. 30, 528B) (exclusion beyond ten days); 

■ CaldweU v. Cannady . No. CA-5-994 (N.D. Tex., Jan. 25, 1972) (Mem. 
Opinion, pp. 2, 4) (Clearinghouse No. 7,424) (expulsion for remainder of 
semester); 

■ Sullivan y. Houston independent School District , 307 F. Supp. 1328. 1346 
(S.D. Tex, 1969) ("suspension for a subi\tanUal period of time"); 

■ Gratton V. Wlnooskl School Dis trict. C.A. No. 74-86 (D. Vt, Apr. 10. 1974) 
(Preliminary Injunction, p. 5) (Clearinghouse No. 45.539) (Indefinite 
suspension); 

■ Maraette v. McPhee, 294 F. Supp. 562, 567 (W.D. Wis. 1968) ("suspension 
or expulsion"); 

■ North V. West Virginia Board of Regents . 233 S.E.2d 41 1, 417 (W.Va. 1977) 
(expulsion; "a formal written notice of charges"). 



T&keall v. Ambach , 609 F. Supp. 81. 87 (S.D.N.Y. 1985) (written notice of 
reasons and administrative remedies Is required for denial of admission to 
public school program); 
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■ Halrston v. Droslck . 423 F. Supp. 180, 184 (S.D. W. Va. 1976) (transfer Into 
special education classes); 

■ Mifflin County School District v. Stewart . 94 Pa. Commw. 313, 503 A.2d 
1012 (Pa. Commw. Ct. 1986) (three and four day suspensions; written 
notice is required by Pennsylvania regulation). 

Bttt tee: 

■ Davla V. Ann Arbor Public Schools . 313 F. Supp. 1217, 1226-27 (E.D. Mich. 
1970) (suspension for remainder of semester; student and parent had Jull 
knowledge of the reasons for the proposed discipline); 

■ Warren v. National Association of Secondary School Principals , 375 F. Supp. 
1043, 1047 (N.D. Tex. 1974) (dismissal from honor society; student was 
aware of tlie charges and the proceeding); 

■ Doe V. Rockingham County School Board . 658 F. Supp. 403, 407 (W.D. Va. 
1987) (as a result of conversation with superintendent, father had "ample 
notice of the reasons" for son's suspension); 

■ Jones V. Board of Trustees . 524 So. 2d 968, 972 (Miss. 1988) ("not clear 
that... Jones lacked any Informal notice of the Vivarln allegations" which 
were not Included In notice letter); 

■ Rutz V. Essex Junction Prudential Committee , 457 A2d 1368, 1370-75 (Vt. 
1983) (expulsion; absence of written notice not a due process violation 
where student and parent had actual notice, student admitted guilt, and 
there was no prejudice). 



2. Notifying Parents 

Lower courts In cases involving primary or secondary school students, but 
not university students, have stated that the parent as well as the studeut should 
receive notice. 

See: 

■ Doe v. Kenny , supra C.A. No. H-76-199 (D. Conn., Oct. 12, 1976) (Consent 
Decree, p. 3) (Clearinghouse No. 19,358C); 

■ Mills , supra. 348 F. Supp. at 882-83 (D.D.C. 1972); 

■ Graham v. Knutzen . 362 F. Supp. 881, 885 (D. Neb. 1973) (all suspensions); 

■ Fiedler, supra, 346 F. Supp. at 724 n.l (D. Neb. 1972); 

■ Van, supra, 354 F. Supp. at 603 (D.N.H. 1973); 
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■ Winters, supra, CA No. 78-75 (W.D.N.Y., May 25. 1978) (SUpulaUon for 
Entiy of Judgment, pp. 3-7) (Clearinghouse No. 24,455); 

■ Glvens v. Foe, supra, 346 F. Supp. at 21 1 (W.D.N.C. 1972); 

■ Bobbi Jean M. . supra. CA No. 79-576 (M.D. Pa., Nov. 3, 1980) (Consent 
Decree, p. 6) (Clearinghouse No. 30,528B); 

■ Caldwell , supra. No. CA-5-994 (N.D. Tex., Jan. 25, 1972) (Memorandum 
Opinion, p. 4) (Clearinghouse No. 7,424); 

■ Sullivan, siyjra. 307 F. Supp. at 1346 (S.D. Tex. 1969); 

■ Doe V. Rockingham County School Board , supra, 658 F. Supp. at 407 (W.D. 
Va. 1987); 

■ Hairston . supra, 423 F. Supp. at 184-85 (S.D. W. Va. 1976); 

■ Keller v. Fochs . 385 F. Supp. 262, 266 (E.D. Wis. 1974) (expulsion for 
remainder of ycax). 



See also: 

■ Ross V. Dlsare , 500 F. Supp. 928 (S.D.N.Y. 1977) (suspensions beyond five 
days; statutoiy requirement of notice to parent); 

■ MllTlln County, supra. 94 Pa, Commw. 313, 503 A.2d 1012 (Pa. Commw. 
1986) (regulation required notice to student and parents). 

Conware Morale , supra, 422 F. Supp. 988, 1003 (D.N.H. A976) (notice to parent 
not required where student is not a minor). 



The notice requirement for short term suspensions was articulated by the 
Supreme Court In Goss v. Lopez , supra, 419 U.S. 565, 581, 95 S.Ct. 729, 740 
(1975). (Where unusual circumstances exist, different requirements may apply: see 
Chapter IIA.) hi Goss . the Court mandated only that "the student be given oral or 
written notice of the chaiiges against him...." Note, however, that the focus of both 
parties in Goss had been on the complete absence of procedural due process, not 
on the particular procedures which should have be "^n required. ^Jso note that the 
lower court had held that written notice to the parent was requhed, and the 
Supreme Court, alter repeating the lower court's holdings, stated, "We affirm." 419 
U.S. at 572, 95 S.Ct. at 735. 

In any event, the precedents of lower courts concerning written notice to 
the parent would likely apply to suspensions of more than ten days. Further, 
notice to the parent in some fashion, an issue not explicitly addressed by the 
Supreme Court, seems legally appropriate even for short suspensions, given the 
protected interest (under the due process clause) which parents have In their 
children's education. 



89 



Chapter III 



Specific Elements of Due Process 



See: 

■ Pierce v. Society of Sisters. 268 U.S. 510, 534-35. 45 S.Ct. 571. 573 (1925): 

■ Meyer v. Nebraska. 262 U.S. 390. 399-400. 43 S.Ct. 625. 626-27 (1923): 

■ Sulliyan. supra, 307 F. Supp. 1328. 1343 (S.D. Tex. 1969). 



See also: 

■ BFX)wn y. Board of Education of Tipton County. C.A No. 79-2234 (W.D. 
Tenn.. May 3. 1979) (Order Granting Prellminaiy Injunction, pp. 2. 3) 
(Clearinghouse No. 26.964H) (for suspensions of up to ten days, parents 
must be sent notices which describe the charges and the procedure for 
obtaining reylew of the principal's decision); 

■ Kraut y. Rachford. 51 lU. App. 3d 206. 214. 366 N.E.2d 497. 503 OU. Ct. 
App. 1977) (student dropped for non-residency: "where the Intr rests of a 
minor student are inyolved. his parents should be notifled of the pending 
action"). 

Also, most states haye statutes making the parent responsible for the child's 
attendance under compulsory attendance laws. See Sullhran . supra, 307 F. Supp. 
at 1343 (S.D. Tex. 1969). For further discussion, see Chapter I.B.6.. "Parents' 
Right to Due Process". Including citations to decisions rejecting claims of parental 
rights in the discipline process. 



3. Language of the Notice 



The consent decree in Doe v. Kenny , supra, CA. No. H-76-199 (D. Corm.. 
Oct. 12. 1976) (Clearinghouse No. 19.358C). requires that the statement of rights 
contained in the notice be printed in Spanish and English (at p. 3). The consent 
iudgment in Smith v. Ryan . CA. No. B-75-309 (D. Conn.. Oct. 25. 1978) 
(Clearinghouse No. 25.461A) (all forms of discipline) provides (at p. 2}: 

All notices, written or oral, required by this policy shall be in 
English and in the primary language of the home. All notices shall 
be made in simple and commonly understood words to the extent 
possible.... 

The obligations of sciiOcl ssystems concerning the language of the notice can 
be viewed in terms of both due process and non-discrimination, First, "the 
opportimlty to be heard must be tailored to the capacities and circumstances of 
those to be heard." Goldberg v. KeUv . 397 U.S. 254, 268-69. 90 S.Ct. 1011. 1021 
( 1970). Further, that opportunity "must be granted at a meaningful time and in a 
meaningful manner." Armstrong v. Manzo . 380 U.S. 545. 552. 85 S.Ct. 1187. 1191 
(1965). Second, under the Equal Educational Opportunities Act of 1974. 20 

U.S.C. §1703(0. educational agencies must "take appropriate action to overcome 
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language barriers that impede equal participation by its students in its 
instructional programs." Similarly, under the regulations for Title VI of the 1964 
CivU Ri^ts Act. 42 U.S.C. §2000d. 34 C.F.R §100.3(b)(2). all recipients of federal 
funds are prohibited from using criteria or methods of administration which have 
the effect of discriminating on the basis of national origin or which have the effect 
of substantially impairing the accomplishment of the objectives of the program for 
individuals of a particular national origin. Pursuant to Title VI. the Department of 
Education issued a memorandum (35 C.F.R 11595) (May 25. 1970) stating: 

School districts have the responsibility to adequately notify 
national Oilgin-minorlty group parents of school activities which are 
c. Ued to the attention of other parents. Such notice in order to be 
ac >quate may have to be provided in a language other than English. 



See also: 

■ Lau V. Nichols . 414 U.S. 563. 567-68. 94 S.Ct. 786. 788-89 (1974) (failure 
to address language needs of Chinese students violated Title VI; citing 1970 
memorandum). 

■ Martin Luther King Jr. Elementary School Children v. Ann Arbor School 
District . 473 F. Supp. 1371 (E.D. Mich. 1979) (failure to address language 
needs of students who speak "black English" under Equal Educational 
Opportunities Act). 

See also §V.A.l.. "Language of the Rules" and §111 A. "Race and National Origin 
Discrimination" in the Center's 1982 manual School Dtsc^line and Stuflent Rights, 
and " Chapter III.F.2.. "Right to an Interpreter^'. 



4. Timing of the Notice 

See Chapter III.C. 'Timing of the Hearing." 



5. Unsuccessful Attempts to Notify 

In Wright V. Texas Southern University . 392 F.2d 728 (5th Cir. 1968) 
(denial of readmission). the court held that failure to notify a student is not a 
denial of due process where the school makes diligent attempts and the student 
has failed to notify the school of his or her current address in violation of the 
school's regulaUons. Similarly, in Morale v. Grigel . supra, 422 F. Supp. 988. 1003 
(D.N.H. 1976). the court held that a student's "refusal to accept the written notice 
cannot serve as the basis of a constitutional claim against the school. " 
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6. Notice of the Proposed Discipline 

Some courts have held that students have a right to notice of the proposed 
dlscipllnaiy action. 

See: 

■ Mills , supra, 348 F. Supp. 866, 682 (D.D.C. 1972) Tdescribe the proposed 
disciplinary action in detail, including the duration thereof); 

■ Kellev V. Johnson , C.A. No. 75-91 (D.N.H., Feb. 12, 1976) (Opinion, p. 6) 
(Clearinghouse No. 20,622 ) (four-day suspension; oral notice inadequate 
because, although it informed student as to generally what was involved, it 
did not speclflcally state that dlscipllnaiy action was going to be taken and 
might result in suspension); 

■ Corrv. Matthels , 407 F. Supp. 847, 853-54 (D.R.I. 1976) (noOce of hearing 
to consider dlscipllnaiy action against students Insufllclent for failing to 
inform them as to possible penalty of cut-ofTof financial aid). 



■ Halrston v. Drosick , siqtrcu 423 F. Supp. 180, 184 (S.D. W.Va. 1976) (due 
process notice requUements for transfer to special education classes would 
be met by implementing regulations which Include notice "describing in 
detail the proposed or requested action"). 



But see: 

■ Rosa R. V. Connelly , 889 F.2d 435, 438-39 (2d Clr. 1989) (student not 
informed when seeking postponement of expulsion hearing of ^'possible 
denial of credit for time served../*; "The notice requirement of due process 
does not require that school ac^ministrators provide a detailed listing of all 
possible courses of action for which discipline might be imposed or of all 
possible penalties."; however, student had ample notice and opportunity to 
challenge denial of credit for ''time served*' and to appeal school board's 
decision to the state board of education, before alleged deprivation took 
effect); 

■ Palmer v. Merluzzl , 868 F.2d 90, 94 (3d Clr. 1989) (60-day suspension from 
high school athletics; no requirement of notice of (>osslble penalties where 
they "are knowable from previously published materials or are obvious from 
the circumstances''); 

■ Keough V. Tate Countv Board of Education , 748 F.2d 1077. 1081 (5th Clr. 
1984) (notice that student's ''status" would he discussed at hearing was 
adequate notice of "nature of.. .hearing" whent expulsion for remainder of 
year eventuated). 
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7« Notice of the Charges 
(aO Specificity 

TTie basic element of the right to notice is notice of "the charges." However, 
that term needs to be defined for school officials, students and parents in order to 
insure that the student and parent will have effective notice* This demands a 
certain degree of specificity. 



See: 



Wasson v. TYowbrldge . 382 F.2d 807, 812 (2d Clr. 1967) (dismissal from 
Merchant Marine Academy); 

Williams v. Dade County School Board , 441 F.2d 299, 302 (5th Clr. 1971) 
(long term suspension; "speciflc notice of the charges"); 

Crook v. Baker. 813 F.2d 88, 97 (6th ar. 1987) (revoking of degree for 
fraud; letter Informed graduate that "thesis data fabricaUon was charged"); 

Esteban v. Central Missouri State College , supra, 277 F. Supp. at 651 (W.D. 
Mo. 1967), approved, 415 F.2d at 1089 (8th Clr. 1969) ("...written notice of 
the precise chaige../'); 

Hrozzl V. Sandalow , 623 F. Supp. 1571, 1580 (E.D. Mich. 1986) (written 
notice Identlfled ^'precisely the quesUon... finally adjudicated"); 

Davis v. Mann, 721 F. Supp. 796, 803 (S.D. Miss. 1988) (academic 
exclu&lon from dental school residency program; "...the prehearing noUce of 
charges did not apprise Davis In sufllclent detail of the complaints about his 
record keeping or of some of the asserted deflclencles In treatment"; problem 
cured by "one veek lapse" before plaintliT required to respond); 

Sykes v. Sweeney , supra, 638 F. Supp. at 276 nA, 278 (E.D. Mo.) (letter 
'•adequately informed tlie Sykes of the charges"); 

Scoggln, supra. 291 F. Supp. at 171 (W.D. Mo. 1968); 

Glvcns V. Poe, supra, 346 F. Supp. at 209 (W.D.N.C. 1972); 

Corr V. Matthels, supra, 407 F. Supp. at 853 (D.R.I. 1976); 

Labrosse v. St. Bernard Parish School Board . 483 So.2d 1253, 1257-58 (La. 
App. 1986) (student's expulsion could not be upheld on the basis of 
statutoiy vlolaUons not set forth In the notice which he had been given); 

Warren County Board of Education v. Wilkinson , 500 So. 2d 455, 461 (Miss. 
1986) (denial of semester's credit; failure to abide by school rules 
concerning written notice consUtuted denial of due process; notice of date of 
hearing alone Is Insufllclent; notice must state what rule was violated); 

Carey v. Savlno . 91 Misc. 2d 50, 397 N.Y.S.2d 31 1 (N.Y. Sup. Ct. 1977) 
(expulsion; noUce must contain a statement not merely of who observed the 
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aileged wrongful actions, but must also clearly allege the facts upon which 
the charges are based.) 



See also: 

■ Ross V. DlSare . 500 F. Supp. 928, 934 (S.D. N.Y. 1977) (suspensions In 
excess of Ave days; failure to notify parents of reasons for suspension 
violated state statute). 

For example, courts found that the partici lar notices below lacked 
sufncient specificity: 

• "Such statements as Vour son ... continues to conduct himself In an 
irresponsible and disruptive manner* and *he has been deliberately defiant 
of reasonable requests by his teachers," 'on three occasions within the past 
few weeks/ without more in terms of approximate dates and at least some 
recitation of detail significant enough to identify the conduct to the plaintiff, 
do not comport with ... due process," Keller v. Fochs . supra, 385 F. Supp. 

* 262, 266 (E.D. Wis. 1974); 

• "I find that harm to this University may result If you are continued in your 
present position." LafTertv v. Carter . 310 F. Supp. 465, 467, 469 (W.D. Wis. 
1970) (professors suspended); 

• 'Willful refusal to obey a regulation or order ... which contributed to a 
substantial disruption...," Scott v. Alabama State Board of Education . 300 
F. Supp. 163, 166 (M.D. Ala. 1969) (indefinite suspension). 



But tee: 

Pierce v. School Committee . 322 F. Supp. 957, 962 (D. Mass. 1971) (noUce of 
extended period of disruptive activities similar to Keller was held sufllclent In 
considering expulsion of student who had a lengthy previous disciplinary record). 



In Scoggin . supra, 291 F. Supp. 161, 169 (W.D. Mo. 1968), thechaiige of 
"planning and/or participating in a demonstration which led to the destruction of 
University property on Wednesday, October 18, 1967, at the Student Union 
Building." was held to be insufficient in that it failed to distinguish between those 
acts of planning and participation which were alleged to lead to the property 
destruction and the otherwise legally protected aspects of planning and 
participating in a demonstration. (See Substantive Rights. §I.B.5., "Assembly" In 
the Center's 1982 manual School Discipline and Student Rights.) Compare Jenkins , 
supra, 506 F.2d 992, 1000-01 (5th Cir. 1975). 

But tee: 

■ Keough V. Tate County Board of Education , 748 F.2d 1077, 1081 (5th Clr. 
1984) ("letter... substantially set forth the charges..."); 
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■ Jenkins v Louisiana State Board of Education. 506 R2d 992. 999-1001 
(5th Clr. 1975); 

■ Whiteside v. Kav, 446 F. Supp. 716. 721 (W.D. La. 1978) (expulsion for 
remainder of yeart; 

m Pollnow v> Glennon . 594 F. Supp. 220. 221 n.l (S.D.N. Y. 

1984) (suspension for remainder of school year and following semester; •'A 
general notice [to parents] of a dlsclpllnaiy hearing has been held sufilclent 
when a student receives notice of spectflc charges by other means.** citing 
Matter ofDwalleebe> 17 Educ. Dcpt Rep. 308 (N.Y. Educ. Comm'r 1978)); 

■ Alex V. Allen . 409 F. Supp. 379. 386-87 (W.D. Pa. 1976) (30 day 
suspension); 

■ Stratton v. Wenona Community Unit District No. 1 . 551 N.E. 2d 640 (lU, 
1990) (expulsion; UTltten notice that board would consider expulsion **for 
gross misconduct, disobedience, and disrespect** was ariequate where 
**(t]here were no acts of misconduct of which the Strattons were unaware. 
Tf ae Strattons knew that the proceeding represented the culmination of a 
pattern of misbehavior by Anthony, rather than punishment for any 
particular incident"). 

Specificity in the notice serves several related purposes. It insures that the 
student and parent know what to prepare for and what kinds of issues they will 
need to address In the student's defense. 



See: 

■ Navato v. Sletten, 560 R2d 340, 346 (8th Clr. 1977) (denial of certificate of 
completion of residency program); 

■ Matter ofGrandal. 11 Educ. Dept. Rep. 144 (N.Y. Educ. CommY 1972) 
(suspension for remainder of year). 



Cf.: 

B McGhec v. Draper. 564 F.2d 902. 91 1 (10th Clr. 1977) 

(discharge of nontenured teacher: "A hearing where the plalntliT was faced 
with such a blast of complaints, and not knowing which incidents she 
needed to discuss, did not satisfy due process'*). 



Specificity in the notice provides meaning to the requirement that the 
hearing be confined in scope to the Initial charges. See Chapter III.F.b.Cb.), '*Rules 
of Evidence." C/. Gonzales v. McEuen . 435 F. Supp. 460, 469 (CD. Cal. 1977) 
(expulsion for remainder of yeai). 

Specificity further provides meaning to the requirement that a finding of 
misconduct be based on a determination that the student comn'\ltted the act(s) 
with which he or she was initially charged and that such conduct violates the rules 
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in the Initial chaiige. See Chapter ra.G.2.. "Determination of Misconduct." Finally, 
the parent and student must understand the specifics of the charge In order to give 
a knowing waiver of the right to a hearing. £f. Henderson v. Morgan . 426 U.S. 
637. 96 S.a. 2253 (1976). 



(b.) Elements of the Charget 

One common formulation of proper notice Is "the specific charges and 
grounds which, If proven, would Justify expulsion (or suspension! under the 
regulations of the Board of Educaticn." 

See: 

■ Sweet V. Chtlds . 507 F.2d 675. 681 (5th Clr. 1975) (expulsion from high 
school for remainder of year); 

■ Dixon V. Alabama State Board of Education. 294 F.2d 150. 158 (5th Clr. 
1961). cert , denied . 368 U.S. 930 (1961) (expulsion); 

■ Vought V. Van Buren Public Schools . 306 F. Srapp. 1388. 1393 (E.D. Mich. 
1969) (expulsion for remainder of year); 

■ Behagen . supra, 346 F. Supp. 602. 608 (D. Minn. 1972) (suspension from 
basketball practices); 

■ Winters , supra, CA. No. 78-75 (W.D.N.Y.. May 25. 1978) (SUpulaUon for 
Entry of Judgment, p. 5) (Clearinghouse No. 24.455) fa detailed statement 
of the specinc behavior of the student"). 



Even this formulation falls to supply enough guidance as to the meaning of 
"charges." A better indication of the components of the charge would be a 
breakdown into (a) the alleged facts or acts of the students and (b) the regulations 
which such acts are claimed to violate. See, e.g.. Mills , supra, 348 F. Supp. 866. 
882 (D.D.C. 1972) ("state specific, clear a^id full reasons for the proposed action, 
including the specification of the alleged act upon which the dlsclplinaiy action is 
based and the reference to the regulation subsection under which such action is 
proposed"). 



(c.) Nature of Evidence and List of Witnesses 

Some courts have also stated that the notice should include details of the 
nature of the evidence. 

See: 

■ Crook V. Baker, supra, 81 3 F. 2d at 97 (6th Clr. 1987) (revoking of degree for 
fraud; "evldenllaiy basis" of charge IdenUned); 
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■ Doe V. Kenny . siq)rcu CJL No. H-76-199 (D. Conn., Oct. 12. 1976) (Consent 
Decree, p. 3) (Clearinghouse No. 19, 358C) (**the details of the grounds for 
the proposed transfer, including a narrative of events leading to the 
proposed action and the names of \dtnesses against the student***); 

H Qulntanllla v, Carey , CA. No. 75-C-829 (N.D. ?U.. Mar. 31, 1975) (Mem. 
Opln. and Order, p. 6) (Clearinghouse No. 15,369A) (expulsion with 
opportunity for G.E.D. program: ""^..a short summaiy of the evidence the 
defendants intend to rely uponi; 

■ PUSH V. Carey , CA Nos. 73-C-2522, 74-C-303 (N.D. lU., Nov. 5, 1975) 
(Mem* Opin. and Order, p. 9) (Clearinghouse No. 17,507A) (suspensions 
which potentially exceeded 10 days), rev*d in part on other grounds, 545 
F.2d 30 (7th Cir. 1976) (reversed because of lower court's failure to award 
damages to students), rev*d on other grounds sub nom. Carey v. PIph us, 435 
U.S. 247, 98 S.Ct* 1042 (1978) (reversed on damage Issue) (same as 
Qulntanllla) ; 

■ Scoggin , supra, 291 P. Supp. at 171 (W.D. Mo. 1968) (^.. nature of the 
evidence on which the dlsclpllnaiy proceedings are based"); 

■ Vail , supra, 354 P. Supp. at 603 (D.N.H. 1973) Tnature of the evidence 
against the accused student"); 

■ Bobbi Jean M. . supra, CA No. 79-576 (M.D. Pa., Nov. 3, 1980) (Consent 
Decree, p. •^SAMPLE NOnCEl (Clearinghouse No. 30,528B) TUst of 
witnesses ..4and],,* copies of (their) statements and aflldayits*.."*); 

■ Marin v. University of Puerto Rico , 377 F. Supp. 613, 623 (D.P.R 1974) 
(suspension In excess of a yean adequate advance notice to the student 
of,., the evidence against the student...**); 

■ Sullivan, supra, 307 F. Supp. at 1346 (S.D. Tex. 1969) fformal written 
notice of the..,evldence against him.,."); 

■ Sofalr V. State University of New York , 388 N.Y.S. 2d 453, 458 (N.Y. App. 
1976) (academic dismissal from medical school; notice must contain 
''detailed written statement of the evidence relied upon in concluding that 
(peUtloner) lacked clinical apUtudc...*'). 



■ Keough V. Tate County Board of Education , 748 F.2d 1077, 1081-82 (5th 
Clr. 1984) (where parents had full noUce of the charges, the underlying 
facts, the nature of the hearing, tlie range of sanctions, and their right to an 
attorney, couri found that the lack of a witness list caused no material 
prejudice). 

But tee: 

■ Nash V. Auburn University , 812 F.2d 655, 662-63 (11th Clr. 1987) 
(suspension for academic dishonesty; In.. .academic disciplinary process 
appellants were not constltuUonally entitled to advance noUce of statements 
by witnesses who, along with the appellants, were to appear at the 
hearing.*'); 
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■ Whiteside v. Kay, supra, 446 F. Supp. at 721 (W.D. La. 1978) (no 

requirement of "a list of witnesses and a summary of their testimony"). 



When speaking of the requirements for short suspensions In Goss v. Looez . 
supra, 419 U.S. 565. 581. 582. 95 S.Ct. 729. 740 (1975). the Supreme Court 
mentioned "an explanation of the evidence" and "what the basis of the accusation 
Is." It Is not clear whether the Court considered this requirement to be part of the 
notice or part of the hearing. A superintendent's "dlsclosllng] to the school board, 
during their closed deliberations, new evidence which had not been presented 
during the open hearing...** was inconstent with this elemer^^ of Goss . See Newsome 
V. Batavla Local School District . 842 F.2d 920. 927 (6th Cli. i988) (expulsion for 
remainder of semester). See also Cleveland Board of Education v. Loudermlll . 470 
U.S. 532. 546. 105 S.Ct. 1487. 1495 (1985): 'The tenured pubUc employee Is 
entitled to oral or written notice of the charges against him [and] an explanation of 
the employer's evidence...." Compare Paredes v. Curtis . 864 F.2d 426. 429-30 (6th 
Cir. 1988) (ten-day suspension: distinguishing Newsome where written statement 
of student Informant, access to which was denied, was not relied upon by school 
ofilcials and did not vary materially from oral report which was used). 

Names of witnesses and the nature of their testimony in tJie notice has 
been required by courts in Caldweb v. Cannadv . supra. No. CA-5-994 (N.D. Tex.. 
Jan. 25. 1972) (Mem. Opin.. p. 5) (Clearinghouse No. 7.424). and Graham v. 
Knutzen . supra, 362 F. Supp. at 885 (D. Neb. 1973). 

Other courts have required that students be given notice of evidence, 
access to written evidence, and/or notice of witnesses in advance of the hearing 
without necessarily reqv \rlng that they appear in the notice of the hearing itself. 
See Dixon v. Alabama Svate Board of Education , supra, 294 F.2d at 159 (expulsion: 
"In the Instant case, the student should be given the names of the witnesses 
against him and an oral or written report on the facts to which each witness 
testifies."): wailams v. Dade County School Board , supra, 441 F. 2d at 302 Oong- 
term suspension: "the names of witnesses with a summary of their testimony"). See 
also §XI.D. of the Center's 1982 Scfwol Discipline and Student R^.Us manual. 



8. Notice of Time and Place of Hearing 

Failure to specify time and place of the hearing, of course, denies a 
meaningful opportunity to be heard and thus violates the basic tenet of due 
process. See Strickland v. Inlow . 519 F.2d 744. 746 (8th Clr. 1975} and cases 
cited therein. 

See also: 

■ Doe V. Kenny , supra C.A. No. H-76-199 (D. Conn., Oct. 12, 1976) (Consent 
Decree, p. 3) (Clearinghouse No. 19, S58C): 

■ Mills , supra, 348 F. Supp. at 882 (D.D.C. 1972): 
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■ BobblJean M. . supra, CA No. 79-576 {M.D. Pa., Nov. 3. 1980) (Consent 
Decree, p. 6) (Clearinghouse No. 30, 528B). 

The Issues concerning time of the hearing, including the relation to the time of 
notice, are discussed in chapter III.C. 



ERiC 



9. Notice of Procedural Rights 

The suspension expulsion procedures grant parents or 
guardians and students many rights, e.g.. the rlglit to request the 
presence of certain Individuals and the right to be accompanied by legal 
counsel If so requested. As the testimony of Mr. Webster and Mrs. 
Fuller Indicates, many pairents may not realize that they have these 
righU^ and there Is no procedure presently in eflect which so informs the 
parties. Consequently, parents and students may lose some rights 
which are contingent upon request simply because they did not know 
such a right existed. 

Tlie opportunity to be heard must be 'granted at a meaningful time and 
In a meaningful manner.* The Court finds that Ignorance of the procedures In 
question and the rights thereunder may deprive the students and parents of a 
meaningful hearing. The burden on the school authorities, on the other hand, 
is slight. As long as they provide the parents or guardians and students facing 
disclplinaiy action with reasonable noUce of their rights under the procedures, 
due process is satisfied. While It is not for the Court to prescribe the exact 
method of Implementing this duty, it should be noted that counsel for the 
defendants stated during oral argument that there would be no objection to 
enclosing a copy of the procedures In the letter sent to the parentis or guardians 
explaining the reasons for the suspension or expulsion. 

Graham v. Knutzen . supra. 362 F. Supp. at 883-84 (D. Neb. 1973). 
Accord: 

■ Gonzales v> McEuen. s^jpra, 435 F. Supp. 460, 467 (CD. Gal. 1977) ("NoUce 
to be adequate must conr::nunlcate to the recipient the nature of the 
proceeding. In an expulsion hearing, the notice given to the student must 
include a statement not only of the speclflc charge, but also the basic rights 
to be afforded to the students expulsions held to be illegal because of the 
notice's failure to inform students of these rights); 

■ Doe V. Kenny, supra, C.A. No. H-76-199 (D. Conn., Oct. 12, 1976) (Consent 
Decree, p. 3) (Clearinghouse No. 19, 358C); 

■ Mills , supra, 348 F. Supp. at 882 (D.D.C. 1972); 

■ Winters , supra, CA No. 78-75 (W.D.N.Y., May 25. 1978) (SUpulaUon for 
Entry of Judgment, p. 5) {Clearinghouse No. 24,455); 
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■ Bobbl Jean M. , supm, CA No. 79-576 (M.D. Pa., Nov. 3. 1980) (Consent 
Decree, p. 6) (Clearinghouse No. 30, S28B). 



Cf.: 

■ Memphis Light. Gas & Water Division v. Craft , supra, 436 U.S. 1, 14-15, 98 
S.Ct 1554, 1563 (1978) (termination of utllltjr tiiervlces): 

■ T^keaM v. Ambach . 609 F. Supp. 81 , 86 87 (S.D. N.Y. 19^5) (denial of 
enrollment In school system for asserted lack of residence). 



See also: 

a Tbdeschl v. Wagner College . 427 N.Y.S. 2d 760, 765 (N.Y. 1980) (suspenston 
from college, In part for dlsclpllnaiy reasons; obligation of the college In 
effecting the suspension to call plaintilTa attention to the further procedures 
provided for by the guidelines..."*; luUng based on contractual rights and law 
of assoclatlos). 

Specific procedural rights are spelled out below In other sections of this chapter. 



10. Notice of Sources of Legal Aaslstance 

Sec generally Chapter III.F.L, *'Rlght to Counsel or Other Representation." 
See also: 

■ Jordan , supra, 583 F.2d at 99 (3d clr. 1978) Hnform the parent or 
guardian and student of the availability of various organizations, such as 
Erie County Legal Services, to rxMisi them In connection with Hearing II and 
provide the address and telephone number of such organizations in the 
notice**); 

■ Mills , supra, 348 F. Supp. at 881 (O.D.C. 1972) ('If a child Is unable, 
through financial Inability, to retain counsel, defendants shall advise child's 
parents or guardians of available voluntary legal assistance..."); 

■ Winters , supra, C A No. 78-75 (W.D.N.Y.. May 25, 1978) (SUpulaUon for 
Entry of Judgment, pp. 7-8) (Clearinghouse No. 24,455) (sources for 
securing counsel, including legal services attorneys); 

■ Bobbl Jean M. . supra, CA No. 79-576 (M.D. Pa.. Nov. 3, 1980) (Consent 
Decree, p. "SAMPLE NOTICE") (Clearinghouse No. 30,528B); 

» Halrston v. Drosick . supra, 423 F. Supp. at 185 (S.D. V; Va. 1976) 

(requisite due process for transfer to special education classes would be 
fulfilled by implementation of regulaUons which required notice including 
"^listing those agencies in the community from which legal counsel may be 
obtained for those unable to pay for counsel'). 
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But tee: 

■ John A. V. San Bernardino City Unlfled School District. 187 Cal. Rptr. 472, 
654 P.2d 242. 247-48 (Cal. 1962) (expulsion: no obligation to Inform 
student that free legal assistance available from legal aid ofllce). 



1 1. Notice of Availability of Diagnostic Sendees and 
Special Education Evaluation 

■ Mills, supra. 348 F. Supp. at 882 (D.D.C. 1972) f Inform the child and the 
parent or guardian that If the child Is thought by the parent or guardian to 
require special education services, that such child Is eligible to receive, at 
no charge, the services of a public or private agency for a diagnostic 
medical, psychological or educational evaluation"): 

■ Halrston v. Dros;ck . si4)ra, 423 F. Supp. at 185 (S.D. W. Va. 1976). 

See^^eneraUy §III.C.. "Discipline of Handicapped Students." in the Center's 1982 
School Discipline and Student Rights manual. 



12* Provision of Alternative Education 
During Exclusion Period 

See: Mills , supra, 348 F. Supp. at 882 (D.D.C. 1972) ("describe 
alternative educational opportunities to be available to the child during the 
proposed suspension period"). 



13. Notice of Right to Pre-Hearing Conference 

See: Jordan . siq)ra, 583 F.2d at 98 (3d Cir. 1978) ("The notice shall 
inform the parent or guardian and student of his or her right to an informal 
meeting with the building principal and other professional staff. At such informal 
meeting the building principal shall furnish a copy of the procedures set forth 
herein and the principal shall verbally explain to the parent or guardian and 
student their due process rights described therein"). 
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C. TIMING OF HEARING 

A fundamental requirement of due process is 'the 
opportunity to be heard/ It is an opportunity which must be 
granted at a meaningful time and in a mean^igful manner. 

Armstrong v. Manzo . 380 U.S. 545^ 552, 85 S.Ct. 
1187, 1191 (1965) (citation omitted). 



There are competing interests in setting the time for a hearing. On one 
hand, either party may have an Interest In speedy resolution. If the student is in 
school up to the time of the hearing, as should normally be the case under tlie 
prior hearing rule discussed in Chapter III A., school ofRcials usually will not want 
much delay. If the student properly has been placed on emergency suspension 
pending the hearing, the student (and his or her parents) will want the hearing 
held quickly. Assuming that the student has already had some form of preliminaiy 
hearing on the emergency suspension (see Chapter III A5.), the legal upper time 
limits on the final hearing will probably vaiy depending upon the extenstveness of 
that preliminary hearing. Once the time limits appropriate to the preliminary 
hearing have elapsed, the full hearing must be held or the student must be 
permitted to return to school. In Goss v. Lopez , supno, the Supreme Court held 
that ailer an emei^ency suspension, a hearing should be held *'as soon as 
practicable, as the District Court Indicated* (the district court had set the outer 
time limit for a hearing at "(n]ot later than 72 hours after the actual removal of the 
student../^ 419 U.S. at 582-83, 95 S.Ct. 740; see 372 F. Supp. at 1302. In Doe v. 
Rockingham County School Board , 658 F. Supp. 403, 407-08 (W,D. Va. 1987) 
(thirty day suspension), the court stated that the hearing should be held Vithin a 
reasonable period of time after the date of the suspension, which would not 
nomially exceed 72 hours,*' and that a due process violation occurred where a 
hearing was not held until 29 days after the suspension was Imposed. 

In one case, delay in initiating a complaint against a college student was 
held to violate his rights. See Machosky v. State Universitv of N.Y. at Oswego . 546 
N.Y.S. 2d 513 (Sup. Ct., Oswego Cty. 1989). Here, the student was charged with 
making harassing phone calls to another student, with the charge made "some 
three months following the cessation of the phone calls...." As two university 
employees were *'co-complalnants," the delay was chargeable to the defendants. Id 
at 516. As two persons had left the area and '*v/ere unable to appear as witnesses," 
the delay "resulted In a significant prejudice to the petitioner." Id. The court 
concluded that the "delay was unreasonable and an abuse of discretion." Id 

See generally on this Issue: 

■ United States v. Lovasco, 431 U.S. 783. 97 S.Ct. 2044 (1977) (delay in 
indictment did not deny due process of law): 

■ Mitchell v. Board of Trustees , 625 F.2d 660, 662 n.4 (5th Clr. 1980) (where 
student has pre>excluslon hearing consistent with Goss requirements, he 
may be excluded without evidence that problem is a continuing one): 
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■ Montova v. Sanger UnlHed School District. 502 F. Supp. 209. 212-13 (E,D. 
Cal. 1980) (where students were first suspended for five days following 
Informal hearings, subsequent extensions must be treated as separate, 
additional suspensions requiring additional hearings); 

■ Graham v. Knutzen . 362 F. Supp. 881. 882-83. 884-85 (D. Neb. 1973) 
(examples of delayed hearings; standards not consistent with Goss) . 

On the other hand, both parties have an interest in having adequate time to 
prepare for the hearing. Without specifically addressing the Issue of adequate 
preparation time, hofwever, the Supreme Court stated In Goss v. Lopez that for 
suspensions often days or less. In the absence of unusual circumstances (su^h as 
factual disputes), 'There need be no delay between the time •notice' Is given and 
the time of the hearing." 419 U.S. 565. 582. 95 S.Ct. 729. 740 (1975). Cf. Hillman 
V. Elliot , 436 F. Supp. 812, 815-16 tW.D. Va. 1977) (three day suspension). See 
Clntronv. State Board of Education ^ 384 F. Supp. 674. 680 (D.P.R 1974) 
(suspensions for up to 5 days): "A hearing can be meaningful only if the authorities 
have given the accused person an opportunity to plan, prepare and present his 
response and the evidence in mitigation or for defense.'' 

See Chapter HA on the factors vi^hich might make a short suspension 
"unusual." On the need for time to prepare In short suspension cases where there 
is a dispute, see Peter Rocs. "Goss and Wood : Due Process and Student 
Discipline," 20 Inequality in Education 42, 44 (1975). 

Lower courts have often recognized the student*s interest in having 
adequate time to prepare, but the exact definition of adequate notice of the time of 
the hearing depends upon the nature of the particular case. 

See: 

■ Joixlan V. School District of City of Erie . 583 F.2d 91. 98 (3d Clr. 1978) 
(consent decree) (disclpllnaiy transfer between six weeks and a yean parent 
or student must request hearing within Ave days of notice, and hearing 
shall be scheduled within three to ten days of receipt of request); 

■ Jones V. State Board of EducaUon. 279 F. Supp. 190. 199 (M.D. Tenn. 
1968). ajpd. 407 F.2d 834 (6th Clr. 1969). cert. dUsmlssedL 397 U.S. 31 
(1970) (Indeflnite suspension; two days notice prior to hearing sufllclent); 

■ Navato v. Sletten. 560 F.2d 340. 345 and n.9 (8th Clr. 1977) (denial of 
certificate of completion; "some kind of prior notice"); 

■ Esteban v. Central Missouri State College . 277 F. Supp. 649. 651 (W.D. Mo. 
1967). approoed 415 F.2d 1077. 1089 (8th Or. 1969). cert denied 398 
U.S. 965 (1970) (as to suspension for two semesters, at least 10 days notice 
required); 

■ Nash V. Auburn University . 812 F.2d 655. 661-62 (11th Clr. 1987) 
(suspension for academic dishonesty; six days* notice provided adequate 
Ume to prepare); 
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■ Dot V. Kenny CA. No. H-76-199 (D. Conn., Oct 12, 1976) (consent decree, 
p. 3) (Clearinghouse No. 19,358C) (suspension beyond Ave days; student 
and parent must receive at least five days prior notice); 

■ Mills V. Board of EducaUon of District of Columbia. 348 F. Supp. 866, 882 
(D.D.C. 1972) (suspension or other exclusion trom student's normal 
program for more than two days; hearing must be scheduled **at a time and 
place reasonably convenient to*" pai-ent "^within four school days of the date 
upon which written notice is given, and may be postponed at the request of 
the child's parent or guardian for no more than Ave additional school days 
where necessaiy for preparation*'); 

■ Behagen v. Intercollegiate Conference of Faculty Representatives, 346 F. 
Supp. 602t 608 (D. Minn. 1972) (suspension from basketball practices; at 
least 2 days notice required); 

■ Davis V. Mann. 721 F. Supp 796, 803 (S.D. Miss. 1988) (academic exclusion 
from dental school residency program; '*one week lapse of time between the 
presentation of the charges against Davis (at first day of hearing) and his 
presentation of his defense gave him sufHclent opportunity...*' to prepare a 
defense); 

■ Speake v. Grantham , 317 F. Supp. 1253, 1258 (S.D. Miss. 1970) 
(suspension; *'ten days notice..., this period to commence one day 
subsequent to the date of mailing of the notice**); 

■ Fielder V. Board of EducaUon, 346 F. Supp. 722, 724, 730, 731 (D. Neb. 
1972) (expulsion for remainder of year; at least 3 days notice required); 

■ MorJe V. Grlgel . 422 F. Supp. 988, 1003 (D.N.H. 1976) (semester 
suspension; 2 days notice sufllclent); 

■ Vail V. Boaitl of Education . 354 F. Supp. 592, 603 (D.N.H. 1973), remanded 
for Jurther relief 502 F.2d 1 159 (Is^ Clr. 1973) (exclusion beyond 5 school 
days; "hearing after sufHclent time to prepare a defense or reply...'!; 

■ Corr V. Matthels , 407 F. Supp. 847, 853 (D.RI. 1976) (termination of federal 
financial aid; "adequate time to piepare... position between notice and 
hearing"); 

■ Adlbl'Sadeh v. Bee County College , 454 F. Supp. 552, 555-56 (S.D. Tex. 
1978) (four days notice sufllclent for this particular campus); 

■ Caldwell v. Cannadv , No. CA-5-994 (N.D. Tex., Jan. 25, 1972) (Mem. Opin., 
p. 4) (Clearinghouse No. 7,424) (expulsion for remainder of semester; 
"...notice.. .and a complete hearing after the student has had a reasonable 
time to prepare his defense"); 

■ Sullivan v. Hou5»ton Independent School District . 307 R Supp. 1328, 1343 
(S.D. Tex. 1969) ("suspension for a substantial period of time"; ''...ample 
time before the hearing to examine the charges* prepare a defense and 
gather evidence and witnesses"); 

■ Gratton v, Wlnooskl School District , CA. No. 74-86 (D. Vt., Apr. 10, 1974) 
(Prellmlnaiy Injunction, p. 5) (Clearinghouse No. 45,539) (Indefinite 
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suspension: *'...a suniclent period prior to the hearing to examine [written 
notice of the chargesD; 

■ Marzette v. McPhee , 294 F. Supp. 562, 567 (W.D. Wis. 1968) ("suspension 
or expulsion": 10 days notice required): 

■ Stratton v. Wenona Community Unit District No. 1 . 551 N.E.2d 640 (111. 
1990) (expulsion: two days written notice adequate where 'lx)th parents and 
Anthony were weU aware of the instances of.. .misconduct leading up to the 
expulsion."*: the court viewed as ameliorative factors that "(a) summary of 
evidence to be presented was given the Strattons upon their arrival at the 
hearing^ and they were offered a continuance *'if tliey agreed to a 
continuation of Anthony's suspension... pending a new hearing date"): 

■ Barletta v. State University Medical Center. 533 So. 2d 1037, 1040 (La, App. 
1988) (expulsion from dental school: ''Further, given appellant's familiarity 
with the charges brought against him by the committee, notice one week 
prior to the hearing was sufficient time for him to obtain alternate 
representation if he so desired."): 

■ Machosky v. State University of New York at Oswego , suprcu 546 N.Y.S. 2d 
at 515-16 (Sup. Ct., Oswego Cty., N.Y. 1989) (failure to adjourn hearing to 
allow student to secure an advisor '*was an abuse of dLscretlon": student 
had made "a good-faith effort" to secure an advisor and It ''does not appear 
that any prejudice would have occurred to the university..."): 

■ Carey V. Savlno . 91 Misc. 2d 50, 397 N.Y.S.2d 311, (N.Y. Sup. Ct. 1977) 
(permanent expulsion: 21 hours insufficient where student had a statutory 
right to counsel: shortness of notice denied "adequate opportunity" to 
secure counsel): 

■ Sofalr V. State University of New York , 388 N.Y.S. 2d 453, 458 (N.Y. App. 
1976) (academic dismissal: detailed written notice of evidence and "an 
opportunity for an Informal hearing after reasonable time to prepare for It"). 



Cf.: 

■ Halrston v. Drosick . 423 F. Supp. 180, 185 (S.D. W. Va. 1976) (placement 
in special classes; requisite due process would be afforded by implementing 
regulations which provide at least 15 days prior notice). 

■ Farley v. Board of Education of Mingo County , 365 S.E. 2d 816 (W.Va. 
1988) (where board sought to discharge two teachers as unneeded, written 
notice of hearing to be held on March 27, received on March 25 and March 
26, was "unreasonable as it deprived the teachers of any opportunity to 
challenge the bases for their proposed dismissals": court interpreted statute 
in light of constitutional principles). 



Compare: 




Blelcker v. Board of Trustees , 485 F. Supp. 1381. 1388 (S.D. Ohio 1980) 
(student failed to suggest how lengthier notice could have resulted in more 
efTectlve presentation of her case): 
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■ , Klrtlev V. Armentrout , 405 F. Supp. 575. 577-78 (W.D. Va. 1975) (3 day 
suspension; notlflcation of the standard to be used on appeal adequate 
when provided at the appeal hearing Itself where student had more than 
one month*s notice of the appeal hearing, student was referred more than a 
month previously to regulations which stated that this standard would be 
used, and student did not object to use of this standard at the hearing). 

Again, the student's right to adequate preparation time must be 
Implemented in a way which does not interfere with his or her right to a prior 
hearing (see Chapter III A), either by remaining in school pending the hearing or 
by receiving an adequate preliminary hearing to cover the interim period 
(including, where appropriate, adequate time to prepare for the interim hearing). 

For discussion of cases addressing the timing of a disclpllnaiy hearing 
when factually-related Juvenile or criminal proceedings are pending against a 
student, see Chapter IILF.6.(e.). 



D. ACCESS TO EVIDENCE BEFORE THE 
HEAEUNG 



Some courts have ruled that the notice of the hearing and the charges 
shouid contain notice of the evidence against the student. Summaries of relevant 
decisions appear in Chapter III.B.7.(c.) "Notice" - "Nature of Evidence and List of 
Witnesses." 

Some courts have ruled that students must be given access in advance to 
aflldavits and exhibits which will be used against them. 

See: 

■ Jonian v. School District of City of Erie . 583 F.2d 91 , 98, 99 (3d Clr. 1978) 
(consent decree) (disclpllnaiy transfers of six weeks to a year, "the student's 
school records, any tests or reports upon which said transfer Is proposed"); 

■ Esteban v. Central Missouri State College . 277 F. Supp. 649. 651 (W.D. Mo. 
1967), approved 415 F.2d 1077, i089 (8th Clr. 1969), cert, denied 398 
U.S. 965 (1970) (suspension for two semesters); 

■ Mills V. Board of Education . 348 F. Supp. 866. 882 (D.D.C. 1972) 
(suspension, transfer or other exclusion from student's normal program for 
more than two days); 

■ Spcake v. Grantham . 317 F. Supp. 1253, 1258 (S.D. Miss. 1970) (Indefinite 
suspension) (see below); 

■ Gratton v. Wlnooskl Si hool District , C.A. No. 74-86 (D. Vt., Apr. 10, 1974) 
(Preliminary Injunction, p. 5) (Clearinghouse No. 45,539) (Indeflnlte 
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suspension; copies of any written reports to be sent to student at least Ave 
days before hearing): 

■ Marzette v. McPhee . F. Supp. 562, 567 (W.D. Wis. 1968) ("suspension 
or expulsion"). 



See also: 

■ Ross V. Dlsare . 500 F. Supp. 928, 934 (S.D.N.Y. 1977) (suspension beyond 5 
days; admission of written statements and anecdotal record without prior 
notice violates state law). 



Cf.: 

■ Wasson v. TYowbrldge , 382 F.2d 807, 813 (2d CIr. 1967) (dismissal from 
merchant marine academy; not necessarily entitled to see "confldentlal 
opinions of members of the faculty," although there should be an 
"evidentiary hearing into the nature of the concealed evidence. If any, and 
the reason for withholding it"); 

■ Davis v. Mann , 721 F. Supp. 796, 802 (S.D. Miss. 1988) (academic 
dismissal from dental school residency program; *'... court is aware of no 
authority that im a student dlsclpllnaiy process the school is required to 
give the student notice of evidence favorable to him"; "most of the 
comments** were "unfavorable*'; no substantial prejudice shown); 

■ Boani of Education v. Butcher , 61 A.D.2d 101 1, 402 N.Y.S.2d 626 (N.Y. 
App. Dlv. 1978) (teacher dlsclpllnaty proceeding; right to prepare defense 
required access to entire records of his students, with ail luentifying data 
deleted). 



Some couits have held that the student is entitled to a list of witnesses and 
a summary of their testimony in advance. 

See: 

■ Jordan , supra, 583 F.2d at 98 (3d CIr. 1978) (consent decree) (dlsclpllnaiy 
transfers; names of all persons who will give relevant Information): 

■ Williams V. Dade County School Board , supra, 441 F.2d at 302 (5th Cir. 
1971) ("the names of witnesses with a summary of their testimony"); 

■ Dixon V. Alabama State Board of Education , supra, 294 F. 2d at 159 (5th 
Cir. 1961) (expulsion; "...the names of the witnesses... and an oral or written 
report on the facts to which each witness testUles"); 

■ Speake v. Grantham , supra, 317 F. Supp. 1253, 1257, 1258 (S.D. Miss. 
1970) (denial of due process because students '*were not given names of 
witnesses who would testify against them," other than one, and '*were not 
furnished with copies of statements of witnesses who were to testify**; any 
further action must be based on hearing procedures In which students 
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''shall be Informed of the names and addresses of all witnesses to be called 
by the University and furnished a statement consisting of the substance of 
potential witness' testimony at least Ave (5) days prior to the hearing, as 
well as copies of any other documentary evidence which will be Introduced"); 

Graham v, Knutzen . 362 F. Supp. SSL 885 (D. Neb. 1973) (all suspensions; 
students and parents must be notlfled of "names of teachers and 
administrators having primary knowledge of the facts"); 

Bchagen v. Intercollegiate Conference of Faculty Representatives , 346 F. 
Supp. 602, 608 (D. Minn. 1972) (suspension from basketball practices; list 
of witnesses); 

Tully V. Orr, 608 F. Supp. ' 222, 1226 (E.D. N.Y. 1985) (dlscnrollment from 
Air Force Academy In final semester; student not given notice of two of 19 
witnesses whose testimony "was quite brief; no due process violation); 

Bobbl Jean M. v, Wyoming Vallev West School District , C.A. No. 79-576 
(M.D. Pa., Nov. 3, 1980) (Consent Decree, p. "SAMPLE NOTICE") 
(Clearinghouse No. 30,528B); 

Blstrlck V. University of South Carolina , 324 F. Supp. 942, 950 (D.S.C. 
1971) (indefinite suspension; both names and content); 

Caldwell v. Cannady , No. CA-5-994 (N.D. Tex., Jan. 25, 1972) (Mem. Opln., 
p. 5) (Clearinghouse No. 7,424) (expulsion for remainder of semester list of 
names and sunmiaiy of testimony). 



To the extent that tiit evidence, statements, and names of witnesses are in 
writing, the parent's or eligible student's right to inspect is grounded not only in 
the due process clause, but also in the Family Educational Rights and Privacy Act 
of 1974, 20 U.S.C. §1232g, governing student records in educaUonal insUtuUons 
receiving federal education funds, since the evidence would then be a "student 
record;* of the student subject to discipline. See 34 C.F.R §99.3 (deflniUon of 
"education records") and §XIIA, "Student Records" of the Center's 1982 manual 
School Discipline and Student Rights, 

For the right to confront and cross-examine at the hearing those persons 
who have made statements against the student, see Chapter III.F.4.. "Adverse 
Witnesses and Evidence." 
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E. IMPARTIAL DECISIONMAKER 
1. Introduction 

Courts have uniformly recc<{nlzed the student's right to an Impartial 
decisionmaker.* Nevertheless. It h is often been found that the student In the 
particular case has not demonstrated suiHclent evidence of partiality. 

It Is helpful to begin with decisions reflecting general principles in this area. 
In Wlthrow v. Larkin . 421 U.S. 35, 95 S.Ct. 1456 (1975). the Court addressed a 
Wisconsin statutory scheme authorizing a medical examining board to investigate, 
in a non-adversaiy hearing, a doctor's compliance with certain standards, to make 
charges--lf deemed appropriate, and then to adjudicate the chaiges following a 
contested hearing. The Court reve;^d a decision finding a procedural due process 
violation. It concluded generally that "(t]he processes utilized by the Board... (did] 
not in themselves contain an unacceptable risk of bias." Id, at 54-55. 1468: 
emphasis added. There was "ln]o speciJkfoundatiorL.Jor suspecting that the Board 
had been pr^udiced by its investigation or would be disabledjirom hearing and 
deciding on the basis of the evidence to be presented at the contested hearing." /d. 
at 55. 1468: emphasis added. 

Other language of Wlthrow serves to Identify the theoretical framework 
applicable m resolving issues of partiality. First, the Court notes that "various 
situations have been identified in wlitch experience teaches that the probability of 
actual bias on the part of the Judge or decisionmaker ts too high to be 
consatuUonaUy tolerable." Id, at 47. 1464: emphasis added. Examples include the 
adjudicator with "a pecuniary interest in the outcome." or who "has been the tai^get 
of personal abuse or criticism from the party before him." Id, footnotes omitted. 
Second, it stated that plaintiff "must convince that, under a realistic appraisal of 
psychological tendencies and human weakness, conferring investigative and 
adjudicative powers on the same individuals poses such a risk of actual bias or * 
pr^udgment that the practice must be forbidden if the guarantee of due process is to 
be adequately implemented" Id; emphasis added. 

In In Re Murchinson . 349 U.S. 133. 75 S.Ct. 623 (1955), the Court 
addressed a system under which a Michigan Judge first functioned as a "one-man 
Judge grand Jury" and then held two witnesses in contempt, "callflng) on" his 
personal knowledge of their conduct. General principles also emerge from the 
following excerpt from the Murchinson opinion (349 U.S. at 136. 75 S.Ct. at 625): 

A fair trial m a fair tribunal is a basic requirement of due 
process. Fairness of course requires an absence of actual bias In 
the trial of cases. But our system of law has always endeavored to 
prevent even the probability of unfairness. To this end no man can 



* See, e.g.. Goman v. University of Rhode Island . 837 F.2d 7. 15 (1st Clr. 1988) (long- 
term suspension); Wasson v. Ti ^ wbrldge . 382 F.2d 807. 813 (2d Cir. 1976) (dismissal from 
Merchant Marine Academy); Na i v. Auburn University . 812 F.2d 655, 665 (Uth Clr. 1987) 
Oong-term suspensions for cheating). 
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be a Judge in his own case and no man is permitted to tiy cases 
where he has an interest in the outcome. Ttiat interest carmot be 
deftned with precision. Circumstances and relationships must be 
considered. This Court has said, however, that •Every procedure 
which would offer a possible temptation to the average man as a 
Judge • • • not to hold the balance nice, clear, and true between the 
State and the accused denies the latter due process of law.' Tumcv 
V. State of Ohio , 273 U.S. 510. 532. 47 S.Ct. 437. 444. 71 L.Ed. 749. 
Such a stringent rule may sometimes bar trial by Judges who have 
no actual bias and who would do their very best to weigh the scales 
of Justice equally between contending parties. But to perform its 
high function in the best way ^Justice must satisfy the appearance of 
Justice.* Offutt V. United States . 348 U.S. 11. 14. 75 S.Ct. 11. IS. 



In summary, the focus is on (1) evidence of actua bias or prejudice and (2). 
taking account of I.uman nature, circumstances establishing ''too high'' a 
probability, an "unacceptable risk." that the decisionmaker will be "disabled from 
hearing and deciding on the basis of the evidence...", or "posslbllyl tempt led)... not 
to hold the balance nice, clear and true..." between the parties. TTiesc arc vague 
standards, accounting, in part, for the inconsistent pattern of decisions. In 
addition, it is questionable that courts are making "a realistic appraisal of 
psychological tendencies and human weakness..." or "possible temptation." 



The decisions in the area of student discipline concern four broad areas, 

• First, there are structural issues. These arise, for example where a 
superintendent is required to Judge ^ dispute between a student/parent 
and a principal, or a principal or assistant principal to evaluate the 
competing claims of student /parent and a teacher. The very nature of the 
administrator's role, operating within a hierarchical chain of command in 
which success depends upon good working relationships, creates Inevitable 
pressures not to issue too many decisions against colleagues. However, an 
argument to prove this phenomenon should be heavily buttressed by 
testimony of expert, student, parent and staff witnesses. 

• Second, the decisionmaker may have had prior Involvement in the incident 
as an alleged victim o^ misconduct or as a witness. A related claim is that 
the decisionmaker has prior knowledge of pertinent events. 

• Third, an Individual may have more than one role In the discipline process. 
Possible roles Include as Investigator, "prosecutor." advisor to the 
declslormiaker. decisioranaker. or '"appellate" decisionmaker. 

• Fourth, there may be questions of prejudgment, or other actual or overt 
bias of the decisionmaker against the student. 



Thcbc areas are discussed in order. 
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2. Structural Issues 

As one court noted, 'It is well settled that there is no constitutional right to 
be heard by a particular trlbural." Sill v. Pennsvhrania State Unlversitv . 462 F.2d 
463. 469 (3rd Cir, 1972)* Further, "(al student's right to be heard does not 
necessarily extend to an appearance before the ultimate authority in the 
disciplinary process." Sohmcr v. Kinnard , 535 F. Supp, 50, 54 (D. Md. 1982) 
(dismissal from pharmacy school). Thus, while courts will in some circumstances 
rule that certain persons cannot be decisionmakers, they will rarely spell out who 
should be the decisioimiaker. 

One exception is Mills v. Board of Education . 348 F. Supp. 866, 883 
(D.D.C. 1972) (suspension, transfer, or other exclusion from student's nomial 
program for more than two days). In which the court mandated "independent 
hearing ofllcers," who *'shall be an employee of the District of Columbia, but shall 
not be an officer, employee or agent of the Public School System." 

Particular tribunals may also be established by consent orders. For 
example, the consent decree approved in Jordan v. School District of City of Erie , 
583 F.2d 91, 98, 99 (3rd Cir. 1978) (discipUnaiy transfers of six weeks to a year), 
provides for a first level hearing 

before an At-Laiige Committee composed of one administrator and 
two employees of the School District selected by the Erie Education 
Association* None of the members of this At-Large Conunittee shall 
be from the student's school building. The members of the At-Large 
Committee shall serve on a rotating basis. 

A second-level, de rovo hearing would be held before an impartial hearing 
examiner. 

The impartial hearing examiner at Hearing II shall be a 
representative of either the Bureau of Mediation or the American 
Arbitration Association. Such hearing examiner shall be paid by the 
School District. The hearing examiner shall be selected from a list 
of five (5) members, the School District striking one name and the 
parent or guardian and student or his/her representative striking 
the next, and continuing in like manner until one name remains. 

See also 58P F.2d at 96-97 (removal from a class). 



A few other courts have recognized that the veiy role of an aaministrator 
may make him/her an inappropriate ofilcer. 

■ PUSH V Carey , C.A Nos. 73-C-2522, 74-C-303 (N.D. 111., Nov. 15, 1975) 



(Mem. Opin. and Order, p. 9) (Clearinghouse No. 17,507) (suspensions 
which potentially exceeded 10 days; "...In some instances, a school 
administrator not from the same school as the accused student would be 
necessaryl, reu'd In part on other grounds, 545 F.2d 30 (7^h Cir. 1976) 
(reversed because of lower court's failure to awanl damages to students), 




111 



Chapter III 



Specific Elements of Due Process 



rev'd on other grounds sub nora Carey v. Ptphus , 435 U.S. 247, 98 S.Ct. 
1042 (1978) (reversed on damage Issue); 

■ Qulntantlla v. Carey. Civ. No. 75-C-829 (N.D. 111., Mar. 31, 1975) (Mem. 
Opln. and Order, p. 6) (Clearinghouse No. 15,369A) (permanent expulsion; 
"None of the administrators of Kelvyn Park High School shall serve as 
hearing ofRcers; the Board shall appoint a permanent hearing officer. "): 

■ Everett v. Marcase, 426 F. Supp. 397, 402 (E.D. Pa. 1977) (transfers; HThe 
hearing officer should not, of course, be the principal of the school who 
holds the first Informal hearing and recommends the transfer. Likewise. \t 
obviously should not be someone under his direct control or supervision or 
betow him in the *chain of command*;'* principal's superior may serve as 
hearing officei^. 



Recognition of this phenomenon can create a demand either for 
independent hearing ofTlcers, such as those mandated in Mills and at the second 
level hearing in Jordan, or for student courts or student-staiT panels, which are 
used by some districts. Full and active student participation is critical for 
addrcs5)ing issues of discipline and student rights. Cf Nifcgberjlv. Parks . 525 F.2d 
378v 385 (4th Cir. 1975). It should be cautioned, however, that placing students 
on hearing panels is often the easiest step, in political terms, toward student 
Involvement in decision-making. School systems that are otherwise unwilling to 
allow students a real role in decisions will sometimes do so in this area. It may 
well be meaningless to place students on a hearing panel in the absence of other 
forms of substantial student involvement in decisions, since they are then being 
told to enforce rules which they have had no role in shaping. 

Recc^nltion of the impartiality problems raised when administrators serve 
as hearing officers may be found in the Education for All Handicapped Children 
Act, 20 U.S.C. §1415(b)(2), which declares that "no hearing conducted pursuant to 
the requirements of this paragraph (i.e., special education hearings] shall be 
conducted by an employee of such agency or unit involved in the education or care 
of the child." See also 34 C.F.R §300.507 (the implementing regulations): and 
Department of Education, "Nondiscrimination in Federally Assisted Programs: 
Policy Interpretation No. 6," 43 Fed. Reg. 36034 (Aug. 14, 1978) (school board 
members may not serve as special education hearing officers). 

See (for example): 

■ Muth v> Central Bucks School District , 839 F.2d 113, 122-24 (3rd Clr. 
1988) (Pennsylvania secretary of education may not review decision of 
hearing olTlccr), reversed as to other Issues sub rum Dellmuth v. Mut h, 
109 S.Ct. 2397(1989); 

■ Grvmes v. Madden , 672 F.2d 321, 323 (3rd Or. 1982) (employee of state 
department of education may not serve as hearing ofllcer); 

■ Helms V. McDanlel . 657 F.2d 800. 806 n.9 (5th Cir. 1981) (state euJcaUon 
agency may not make the decision): 
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■ Robert M, v. Benton . 634 F.2d 1 139 (8th Clr. 1980) (3tate superintendent of 
education r.iay not serve as special education hearing officer); 

■ Mavson v, Teague . 749 F.2d 652 (11th Clr. 1984) (superintendents, 
assistant superintendents, and other employees of Alabama public school 
systems, and employees of the university system of the state who have 
^'participated in the formulation of regulations and policies of the State 
aflecting handicapped children" may not serve as hearing officers). 

It is to be noted, however, that these decisions Interpreted statutory and 
regulatory language. The courts did not consider whether these results were 
compelled by constitutional due process standards. 

Students have, however, generally failed in their attempts to argue that 
hearing officers or panels consisting solely of administrators or of persons 
employed and appointed by the administration are by their very nature biased. 
See especiaUu Graham v. Knutzen , 351 F. Supp. 642, 669 (D. Neb. 1972) 
(suspensions for extended periods). 

See: 

■ Wlnnlck v. Manning , 460 F.2d 545, 548-49 (2nd Clr. 1972); (suspension 
from university for a semester); 

m Jenkins v. Louisiana State Board of Education , 506 R2d 992, 1003 (5th 
Clr. 1975) (suspension); 

■ Murray v. Baton Rouge Parish School Board , 472 F.2d 438, 443 (5th Clr. 
1973) (suspension); 

■ Hlllman v. Elliot , 436 F. Supp. 812, 816 (W.D. Va. 1977) (three-day 
suspension); 

■ John A. V. San Bernardino City Unified School District , 33 Cal. 301, 654 
P.2d 242, 187 Cal. Rptr. 472 (Cal. 1982) (expulsion; not a violation of due 
p)i/Cess to have teachers sitting as fact finders); 

■ Rucker v. Colonial School District , 517 A.2d 703, 705 (Del. Super. Ct. 1986) 
(expulsion; no right to a hearing ofllcer who is not an employee of the school 
district, only to a fair and impartial hearing ofilcer). 



3. Prior Involvement of the Decisionmaker in the 
Incident in Question 

One situation in which there is an unacceptable risk of bias Is where the 
decisionmaker "has been the target of personal abuse or criticism from the party 
before him." Withrow v. Larkin , supra. 421 U.S. at 47, 95 S.Ct. at 1464; footnote 
omitted. The cases cited as illustrative of this proposition include Taylor v. Haves . 
418 U.S. 488, 501, 94 S.Ct. 2697, 2705 (1974) and Mavberrv v. Pennsv^ania . 400 
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U.S. 455, 91 S.Ct. 499 (1971). In Taylor , a trial Judge, after trial, found a lawyer 
guilty of contempt for his conduct during trial and Imposed a Jail sentence. The 
record reflected that the Judge "[becamel embroiled in a running controversy with 
(the lawyer]/' 418 U.S. at 501, 94 S.Cl. 2705. In Mavbernr . similarly, a criminal 
defendant was, after trial, determined to be guilty of contempt by the trial Judge 
and £;tven a long prison sentence. Here, the record revealed that the Judge Vas 
the tirget of petitioner's insolence." 400 U.S. at 465, 92 S.Ct. at 505. See also 
Pickering V. Board of Education . 391 U.S. 563, 578 n.2 (1968). 

Students prevailed in two instances where the decisionmaker was allegedly 
the victim of the student's misconduct: 

■ Sullivan V. Houston Independent School District . 475 F.2d 1071, 1077 (5th 
Cir. 1973) (suspension for remainder of semester; where "the incidents for 
which Paul was suspended were cast largely in terms of a personal 
confrontation with Mr. Cotton** **lt Is dlfUcult to Imagine that Mr. Cotton 
could have given Paul an Impartial hearing**); 

■ Williams V. Austin Independent School District . C.A. No. A-78-C^.-215 (W.D. 
Tex., Aug. 26, 1981) (Mem. Opln. and Order, p. 5) (Clearinghouse No. 
32,431A) (suspension for remainder of quarter, violation of duf process 
where two witnesses who were members of the panel that recommended 
student's punhhment were allegedly struck by him, creating *'the probability 
of bias'*). 



Compare: 

■ Hortonville Joint School District No. 1 v. Hortonvllle 

EducaUon Association , 426 U.S. 482, 495, 96 S.Ct. 2308, 2315 (1976) 
(dismissal by school board of teachers who engaged In admittedly unlawful 
strike; the Court viewed this decision as '*only incidentally a disciplinary 
decision; It had slgnlHcant governmental and public policy dim ;nslons as 
weU**). 



Similarly, three courts took the view that a person should not be both 
accuser and decisionmaker: 

■ Push V. Carey , C.A- Nos. 73«C-2522, 74-C-303 (N.D. 111., Nov. 15, 1975) 
(Mem. Opln. and Order, pp. P-10) (Clearinghouse No. 17,507) (suspensions 
which potentially exceeded 10 days; decisions to suspend made, improperly, 
**by their major factual accusers'*; witness should not be a hearing ofllcer) 
(subsequent history omitted); 

■ Bradley v. Mllliken . C.A. No. 35257 (E.D. Mich., July 3, 1975) (*men the 
principal is involved In the accusation process, another person must replace 
the principal to conduct the hearing**); 

■ Warren v. National Association of Secondary School Principals . 375 F. Supp. 
1043, 1047 (N.D. Tex. 1974) (dismissal from honor society; hearing defective 
where accusing witness was on the hearing panel). 
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See also: 

■ Gratton v. Wlnooskl School District Board of Education . C.A. No. 74-86 (D. 
Vt. April 10. 1974) (Prellmlnaiy InJuncUon. p. 4) (Clearinghouse No. 45.539) 
("strong likelihood" that principal or superintendent may be "witnesses at 
the hearing" of student facing long-term suspension a factor supporting 
holding that neither would be an Impartial decisionmaker). 



But tee: 

■ Gorman v. University of Rhode Island, supra. 837 F.2d at 10. 15 (1st Clr. 
1988) (University employee served as "advisor to Board." "parti lated in its 
meetings as a non-voting member", and. in one Instance, was "a witness" 
(subject 01 testimony not provided]; no evidence "fair hearing" denied due to 
these "multiple roles"; "In the inUmate setUng of a college or university, 
prior contact between the participants is likely, and does not per Indicate 
bias or partlalltyr."); 

■ Brewer V. AusUn Independent School District . 779 F.2d 260. 261. 264 (5th 
Clr. 1985) (eight week suspension; assistant principal investigated drug 
charges against student, found drugs and drug paraphernalia in search of 
student, testified against student at campus Review Board hearing, and 
served as Board member no evidence assistant was "actually biased"). 

■ Lamb v. Panhandle Communitv Unit School District No. 2 . 826 F.2d 526. 
529-30 (7th Clr. 1987) (three-day suspension and missing of Anal exams: 
superintendent and principal, who testified against Lamb, attended school 
board's closed deliberations, although student "ha{d] no idea of what 
transpired..."; no evidence of "actual bias." or "impermissible risk" of bias). 

Note: Brewer falls to consider that not only actual bias, but also procedures with 
too great a risk of bias are Improper. 

TTie right to an Impartial tribunal Is In some circuiustances linked to 
certain other basic rights, including the student's right of access to evidence 
(Chapter III.D.), to confront and cross-examine all witnesses whose testimony is 
considered (Chapter III.F.4.). to a presumption of innocence (Chapter III.F.7.). to a 
hearing confined to the scope of the charges in the initial notice (Chapter 
III.F.8.(b.)). and to a decision based solely on the evidence presented at the hearing 
(Chapter III.G.l). See. for example. In re DeVore . supra, 11 Ed. Dept. Rep. 296. 298 
(N.y. Educ. Comm'r 1972): 

The superintendent chose ... to rely upon his personal 
knowledge of the fact of arrest and the basis for the arrest. It is 
evident from a reading of the transcript that he utilized such 
personal knowledge as an alternative to testimony. There are. of 
course, three essential defects in this procedure. 

First, a decision to Impose a disciplinary penalty and the extent of 
the penalty must be supported by the evidence contained in the record. 
This cannot be the case where the fact of arrest is established solely from 
the private knowledge of the hearing ofllcer. Secondly, it is Impossible for 
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the student to cross-examine or In any way rebut the private, non- 
testlmotilal knowledge of the hearing ofilcer. Third « and perhaps most 
serious, Is the fact that the hearing officer loses his neutral posture and, In 
effect, becomes a silent witness in support of the charges. Nothing is more 
essential than a neutral hearing ofilcer. 



See also: 

■ In Re Murchinson. 349 U.S. 133, 138, 75 S.Ct. 623, 626 (1955) (Michigan 
Judge functioning as **one-man grand Jury*" found two witnesses guilty of 
contempt. *Thus the Judge whom due process requires to be impartial In 
weighing the evidence presented before him, called on his own personal 
knowledge and impression of what had occurred in the grand Juiy room and 
his Judgment was based In part on this impression, the accuracy of which 
could not be tested by adequate cross-examination.**); 

■ Wlnnlck v. Manning , supra, 460 F.2d at 548 (2d Clr. 1972) (suspension 
from university for a semester; no evidence that decisionmaker "observed , 
investigated or made any prehearing decisions about Wlnnlck's conduct..."; 
emphasis added). 



In Goss V. Lopez , addressing procedures for suspensions of up to 10 days, 
the Court wrote (419 U.S. at 584, 95 S.Ct. at 741): 

Requiring that there be at least an informal give-and- 
take between student and disciplinarian, preferably prior to 
the suspension, will add little to the factfinding function 
where the disciplinarian himself has witnessed the conduct 
forming the basis for the charge. But things are not always 
as they seem to be, and the student will at least have the 
opportunity to characterize his conduct and put it in what he 
deems the proper context. 

Thus* the Court approved, in the case of a short su spension, reliance on personal 
knowledge, with the stipulation that the decisionmaker be open to another view. 
(The facts in the Goss case included instances where misconduct occurred "in the 
presence of the school administrator who ordered the suspension." See 419 U.S. 
at 569-70. 95 S.Ct. 734.) 

See also: 

■ Hortonvllle Education Association v. Hortonvllle Joint School District , 
supra 426 U.S. at 491-94. 96 S.Ct. at 2313 14 (dismissal of striking 
teachers by school board which previously had been Involved in negoUaUng 
issues leading to the strike; some familiarity with the facts of the case 
gained by an agency In perfomiance of Its statutory duties does not 
disqualify It as a decision-maker; no evidence of actual bias); 

■ Schalll V. Tippecanoe County School Corporation , 864 F.2d 1309. 1323-24 
(7th Cir. 1988) (review of positive drug test result; "... Goss spcciflcally 
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contemplated that a school official with personal knowledge might serve as 
the hearing ofllcer..."); 

■ Nash V. Auburn Unlversltv. supra, 81 2 F.2d at 666 (1 1th Clr. 1987) (student 
Justice had "knowledge of the suspicions" about students subjected to 
lengthy suspensions and had advised some students how to make 
complaints of violation of the code against them; neither factor "appearls] to 
have rendered him a biased decisionmaker or to have denied appellants a 
tribunal free of bias"); 

■ Gonzales v. McEuen. 435 F. Supp. 460. 464 (CD. Cal. 1977) (expulsion for 
remainder of year review of some evidence by school board before hearing 
did not require members' disqualiflcation). 

It is doubtful that all of the decisions in this section are consistent, or 
correctly decided. WJiere the decisionmaker and victim are one, the result seems 
clear. "(NIo (pereonl can be a Judge in hls[/her] own case...." In Re Murchinson . 
supra, 349 U.S. at 136, 75 S.Ct. at 625. Where an ofTicial is "the major factual 
accuser" or a major accuser (rather than one who merely states that a hearing will 
be held on an accusation made by others), the result should be equally clear. Is 
the decisionmaker, based upon personal observation, to take the position "you 
violated this rule," and then stand back, neutrally, and decide whether other 
evidence outweighs his/her own view? The decisionmaker has assumed an 
adversary posture to the student, which, in view of "a realistic appraisal of 
psychological tendencies and human weaknesses" creates "an unacceptable risk of 
bias." Wlthrow v. I^rkin . supra. 

The problems and arguments are about the same if the decisionmaker is 
known to have observed events in question, but is not an accuser or formal 
witness. Of course, if an adjudicator relies upon personal observation, without 
mentioning this fact, the problem is even more severe. Yet, Goss renders these 
situations ambiguous. Two arguments are available to the student and his or her 
advocate. Goss Indicates that the administrator must remain flexible. The 
administrator should not emphasize his or her personal knowledge, excluding real 
consideration of other facts. Second, the Goss procedure should be allowed only in 
the case of the usual short suspension where Goss struck the balance in favor of 
informality. Compare Sections A. and B. of Chapter II of this manual. General 
knowledge of a situation is unlikely to be a basis for disqualilying a person. Nash 
V. Auburn Unlversitv , supra. 



4. Multiple Roles in the Discipline Process 

The danger in multiple roles is that an individual has already taken a 
particular position on the very question currently to be decided. This may not be 
the case in all situations. For example, an Investigator may have gathered facts 
without reaching a conclusion. While one may disagree with the holding of 
Wlthrow V. Larkln . suprou the Court did note that standards differed at the 
separate points where the medical board acted. ("Indeed. Just as there is no logical 
inconsistency between a finding of probable cause and an acquittal in a criminal 
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proceeding, there is no incompatibility between the agency filing a complaint based 
on probable cause and a subsequent decision, when all the evidence is In, that 
there has been no violation of the statute." See 421 U.S. at 57, 95 S.Ct. at 1469.) 

(a.) See generally: 



Jenkins v. Louisiana State Board of Education, supra, 506 F.2d at 1003 
(5th Clr. J 975) (suspension: board Imposed discipline in initial hearing 
which district court held to be defective: Board's participation in initial 
hearing and the members* appointment by the college president were not 
sufHclent to establish that in the second hearing they *'must have been 
partial to the college's position'*): 

Newsome v. Batavla Local School District . 842 F.2d 920, 926-27 (6th Clr. 
1988) (expulsion for remainder of se^nester for drug-related violation: 
principal recounted student accusations at superintendent's hearing: 
superintendent privately intendewed accusers and expelled student after he 
and principal "adjourned to discuss the disposition of the case": principal 
and superintendent "led off the (school board appeal] hearing by recounting 
the statements of the two accusing students:" "...school board, together with 
the principal and superintendent, reviewed (privately] the evidence In the 
case," following which the Board expelled the student: "...as a general 
matter. It is (not] a violation of due process for investigating administrators 
to participate In the deliberation process"). 



Notm: In Newsome. the administrators not only Investigated, but also were 
witnesses or prosecutors and decisionmakers. 



Nash V. Auburn Unlversltv . supra, 812 F.2d at 666 (1 1th Clr. 1987) (student 
Justice had "knowledge of the suspicions" about students subjected to 
lengthy suspensions and had advised some students how to make 
complaints of violation of the code against them: neither factor "appear(s] to 
have rendered him a biased decisionmaker or to have denied appellants a 
tribunal free of bias"): 

Marin v. University of Puerto Rico . 377 F. Supp. 613. 623 (D.P.R 1974) 
(suspension for more than one year; in outlining procedures generally 
applicable, court includes right to hearing before "Impartial, previously 
uninvolved ofllcial"); 

Caldwell v. Cannadv > 340 F. Supp. 835. 839 (N.D. Tex. 1972) (expulsion for 
remainder of semester: "For the board to act as investigator, prosecutor, 
Judge and Jury makes a mockery of the notion of a fair hearing"). 



(b«) Earlier Participation in the Investigation 

See: 

■ Winnick v. Manning , supra, 460 F.2d at 548 (2d Clr. 1972) (suspension 
from university for a semester: no evidence that decisionmaker "observed. 
Investigated or made any prehearing decisions about Wlnnick's conduct..."; 
emphasis added); 
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Wasson v, Trt)wbridge , suprcu 382 F.2d at 813 (2d Clr. 1976) (dismissal 
from maritime academy; allegation that panel "had participated in the 
investigatiofL,,*': "prior official Involvement In a case renders Impartiality 
most difficult to maintain;** *Wasson was entitled to show that meml)ers of 
the panel had had such prior contact with his case that they could be 
presumed to have been biased**; emphasis added); 

Brewer v, AusUn Independent School District, supra 779 F.2d at 261, 264 
(5th Clr. 1985) (eight week suspension; assistant principal investigated drug 
charges against student, found drugs and drug paraphernalia in search of 
student, testified against student at Campus Review Board hearing, and 
served as Board member; no evidence assistant was "actually biased*'; 
emphasis added); 

Gratton v, Wlnooski School District , C.A. No. 74-86 (D. Vt, Apr 10, 1974) 
(Preliminary Injunction, p. 4) (Clearinghouse No. 45,539) (indefinite 
suspension; particular facts here justified court's onlering that principal 
and superintendent previously Involved in "gaiheriag facts and makiry 
recommendations^' not conduct hearing; not to be construed as Impugning 
their **motlves or good faith"; emphasis added); 

Schankv. Hegele , 521 N.E. 2d 9, 11 (Ohio Com. Pi 1987) (expulsion; 
combining investigative and adjudicatory functions not, per se, a due 
process violation). 



(c.) Combining the Roles of '^Prosecutor" and Advisor 

Many decisions involving students and teachers concern situations where a 
lawyer '•prosecuted" the case and then advised the declsiormiaker. In these 
instances, the danger of unfairness stemmed not from dual functions of the 
adjudicator, but in another part of the process which might well have an impact on 
the adjudicator. The decisions, which reach inconsistent results, are separated by 
category, Le., cases Invohrlng students and staff. 



Students 

■ Tasbv V. Estes , 643 F.2d 1103, 1106 (5th Clr. 1981) (disciplinary exclusions 
for serious offenses; "If the student Is represented by a lawyer, the district's 
attorney ("presents the evidence against the student*] and advises tlie Board 
on the law."; ''...the Involvement of the school districts attorney In the 
disciplinary proceedings does not necessarily endanger the impartiality and 
integrity of the fact-flndlng process"); 

■ Lamb v. Panhandle Community Unit School District No. 2 , supra. 826 F.2d 
at 529-30 (7th Clr. 1987) (three-day suspension and missing of final exams; 
school board attorney served as prosecutor and advisor to board during Its 
"closed-session deliberations"; superintendent and principal, who testified 
against Lamb, also attended these dellberaUons; neither "a per se facially 
unacceptable risk of bias." nor evidence of actual bias); 
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Gonzales v. McEuen , supra, 435 F. Supp. at 464*66 (CD. Cal. 1977) 
(expulsion for remainder of year; hearing deiectlve wher<- school district 
attorneys mixed roles of prosecuting the case and advising the board which 
heard the case, and where superintendent, who also was involved in 
prosecution of the case, sat with the board during its deliberations; 
"Whether he did or did not participate, his presence to some extent might 
operate as an inhibiting restraint upon the freedom of action and expression 
oftheBoardI; 

Carey v. Savtno , 91 Mlsc.2d 50, 397 N.Y.S.2d 311 (N.Y. Sup. Ct. 1977) 
(expulsion; 'While the conduct of respondents' attorney at the hearing was 
probably within the guidelines of due process, at least for the appearance of 
fairness, it would have been more proper to aid the hearing officer only 
when requested to do so, and also not to be present during the deliberations 
oftheboaid"); 

Pittsburgh Botird of Public Education v. M.J.N. , 105 Pa. Commw. 397, 407, 
524 A.2d 13S6, 1389 (Pa. Commw. Ct. 1987) (thirty day suspension; 
student deprived of due process by impermissible commingling of advisoiy 
and prosecutorial functions by two lawyer stafT; ^'despite the practicalities 
involved, when the legal staff of a public agency consists of two attorneys, 
one which supervises the other, and while one acts in his customaiy 
capacity as advisor to the Board and the other acts as prosecutor, 
impermissible commingling has occurred"); 

Beaver v. Ortenzl , 105 Pa. Commw. 361, 524 A.2d 1022 (Pa. Commw. Ct. 
1987) (court receptive to claim of Improper commingling of "prosecutorial 
and adjudicatory** functions by college hearing panel; however, student's 
penalty of "suspended suspension" did not rise to level of a constitutional 
deprivation). 



Staff 

■ DeKoevend v. Board of Education of West End School , 688 P.2d 219 (Colo. 
1984) (teacher dismissal; impartiality of board defeated by presence of 
school superintendent and principal during deliberations); 

■ Board of Education of Arapahoe County v. Lockhart , 687 P.2d 1306, 1308- 
09 (Colo. 1984) (teacher dismissal; board may not hear statement from 
school attorney during deliberations, while excluding teacher's attorney; 
'VloIat[lonl of basic standards of fairness in an administrative adjudication"); 

■ Mclntyre v. Tucker , 490 So. 2d 1012 (Fla. Dlst. Ct. App. 1986) (teacher's 
employment terminated; school board attorney may not act simultaneously 
as prosecutor and legal advisor, "In practice, impartiality and zealous rcpres 
entatlon are inherently incompatible in the same person at the same time"); 

■ Plymouth-Canton Community School District v. State Tenure Commission. 
419 N.W.2d 783, 785 (Mich. Ct. App. 1988) (teacher dismissal; where 
hearing officer and school board representative are nembers of the same 
law firm, there is no per se violation of due process; To succeed with a due 
process challenge, a tenured teacher must show actual bias in the 
proceedings or a risk or probability of unfairness that is too high to be 
constitutionally tolerable"); 
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Steffen v. Boaixl of Directors . 32 Pa. Commw. 187. 377 A.2d 1381 (Pa. 
Commw. Ct 1977) (teacher dismissal; school board properly kept 
prosecutorial and Judicial functions separate by use of two attorneys). 



(d.) Decisionmaker at More Than One Point In Process 

"IWlhen review of an Initial decision Is mandated, the decisionmaker must 
be other than the one who made the decision under review." Wlthrow v. Larkln. 
supra, 421 U.S. at 58. n. 25 (dlctlm); Goldberg v. Kellev . 397 U.S. 254. 271. 90 
S.Ct. 101 1. 1022 (1970) ("We agree with the District Court that prior Involvement 
in some aspects of a case will not necessarily bar a welfare official from acting as a 
decision maker. He should not. however, have participated In making the 
determination under review."). 



See: 



Jenkins v. Louisiana State Board of EducaUon . supra, 506 F.2d at 1003 
(5th Clr. 1975) (suspension: disciplinary board imposed sanction In Initial 
hearing held by district court to be defecUve; Its partlcIpaUon In second 
hearing did not constitute a due process violation); 

Everett v. Marcase . 426 F. Supp. 397. 402 (E.D. Pa. 1977) (transfers; "The 
hearing oftlcer should not. of course, be the principal of the school who 
holds the flrat Informal hearing and recommends the transfer. Llkewlfse. It 
obviously should not be someone under his direct control or supervision or 
below him In the 'chain of command ;" principal's superior may serve as 
hearing officer); 

Hlllman v. Elliot , supra, 436 F. Supp. 812. 816 (W.D. Va. 1977) (three-day 
suspension; principal suspended student for three days for misconduct; as 
there was "some uncertainty" about whether defendants had followed their 
rules, process was repeated, with principal again imposing suspension; no 
due process violation; prior Invoh'ement creates Impermissible bias only 
when It comes from outside the adjudicatory process. Just as a Judge Is not 
disqualified by prior knowledge gained In hearing prcllmlnaiy moUons); 

Marshall v Magulre . 102 Misc. 2d 697. 424 N.Y.S.2d 89 (N.Y. Sup. Ct. 
1980) (expulsion; participation by same college ofllclal in each qfthejirst two 
levels of the disciplinary process. In violation of school's own rule, "so taints 
the proceedings" that the student's right to an Impartial tribunal was 
Impaired; "new appeal should be heard by a newly consUtuted Judicial 
Council In order to avoid any possibility of pre-Judglng"). 



Compare: 



Kraut V Rachfoitl . 51 111. App. 3d 206. 216. 366 N.E.2d 
497. 504-05 (111. Ct. App. 1977) (student dropped on basis of non-residency; 
"Due process of law. by necessity, requires an Impartial decision maker and 
while this role Is not barred to one Invoked In some aspects of a case, the 
final arbiter should not have partidpated In making the determination under 
review." not violated here where administrator took previous action 
concerning different decision; emphasis added). 
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5. Actual Bias 

"Fairness of course requires an absence of actual bias In the trial of cases." 
In Re Murchinson. si^a, 349 U.S. at 136. 75 S.Ct. 625. One classic example of 
actual bias by a district Judge provided a basis for reversal of convictions in the 
trial of the "Chicago Seven." See UiUted States v. Delllnger . 472 F.2d 340. 385-391 
(7th Cir. 1972). Here, the court's "deprecatory and often antagonistic attitude 
toward the defense (was) evident in the record from the very bcgirmlng." Id, at 
386. ' naklng cvidenUary rulings "in comparable situaUons. the Judge was mor« 
likely to exercise his discretion against the defense than against the govenmient." 
/d. at 387. A similar pattern occurred during ftnal argument, /d.. at 390. Certain 
rulings "seemIedl...to have been moUvated by hostility toward the defense." Id, at 
387 n. 81. "Most signincant. however, were remarks in the presence of the Jury, 
deprecatory of defense counsel and their case." Id, at 387. This was. of coui^. 
an atypical, criminal case, with a Jury present for much of the offensive conduct. 

Citations follow to other decisions bearing on the standards for establishing 
actual bias, Le., that the decisionmaker does not in fact "hold the balance nice, 
clear, and true between (the parUesJ...." In Re Murchinson . supra. See also John 
A. v. San Bemardno Cit y Unified School District , supra, 654 P. 2d at 247 (Cal. 
1982) ("...the concept of bias refers to a mental attitude or disposition towards a 
party to the proceedings..."). 

See: 

■ Hortonvllle Education Association v. Hortonvlle Joint School District , supra, 
426 U.S. at 492, 96 S.Ct. at 2314 ("personal animosity ); 

■ Ikeazu v. University of Nebraska . 775 F.2d 250. 254 (8th Clr. 1985) 
(academic dismissal from doctoral program; "personal animosity (or) Illegal 
prejudice"); 

■ Staton V. Maves . 552 F.2d 908. 912-15 (10th Clr. 1977). cert, denied. 434 
U.S. 907 (1977) (dismissal of superintendent by school board; prior 
statements on the merits); 

■ Barham v. Welch. 478 F. Supp. 1246. 1249 (E.D. Ark. 1979) (dismissal of 
superintendent by school board; "minds made up before the hearing"); 

■ Jones v. State Board of Education . 279 F. Supp. 190. 200 (M.D. Tcnn. 
1968). afllrmed. 407 F.2d 834 (6th Clr. 1969). cert dismissed as 
Improvldently granted. 397 U.S. 31 (1970) (Indefinite suspensions from 
unlveralty; "malice"). 



School personnel succeeded in establishing actual bias in several cases: 

■ staton V. Maves. supra. 552 F.2d at 912-15 (10th Cir. 1977) (dismissal of 
superintendent; due process denied where board members made prior 
statements on the merits, not merely statements on related policy Issues; 
Hortonvllle distinguished); 
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Bartiam v. Welch, supra, 478 F. Supp. 1246 (E.D. Ark. 1979) (discharge of 
superintendent; evidence established that two of the four board members 
had prejudged the matter and were Incapable of impartial decision); 

Bogart V. Unified School District 432 F. Supp. 895 (D. Kan. 1977) 
(dismissal of school teacher schr J board deprived teacher of right to an 
Impartial tribunal by basing Its initial decision on teacher's Juiy conviction 
for possession of marijuana, and by realllrming its decision at second 
hearing without any further evidence of wrongdoing after Judge acquitted 
the teacher): 

Crump V. Board of EducaUon . 378 S.E. 2d 32, 40 (N.C. App. 1989) 
(dismissal of teacher; school board members' denial of their pre-hearlng 
conduct and statements established "disqualifying personal bias"; "...the 
Juiy reasonably could have inferred that these disavowals were made to 
mask a presctUed Judgment"). 



But tee: 

■ Hortonvllle Eklucatlon Association v. Hortonvllle Joint School District , 
supra. 426 U.S. at 491-94, 96 S.Ct. at 2313-14 (dismissal of striking 
teachers by school board which previously had been Involved In negoUaUng 
Issues leading to strike; no evidence of "personal animosity"); 



In one case, decided on preliminary injunction, a student raised substantial 
quesUons of actual bias. See Schankv. Hegele . 521 N.E. 2d 9, 1 1 (Ohio Com. Pi. 
1987) (expulsion: volunteering of views to superintendent by school board 
membere before his expulsion decision "indicate the possibiUty of pressure which, 
when combined with his role as an investigative ofllcftr. bears scrutiny"; these 
'Volunteered views" are a matter "(ojf equal or greater concern" regarding the 
members* ability to fairly consider the students' appeals). Otherwise, students 
have not succeeded in establishing actual bias: 

See: 

■ Gorman v. Unlversitv of Rhode Island , supra, 837 F.2d at 15 (1st Cir. 1988) 
(long-term suspension; "no evidence of bias or prejudice"); 

■ Wlnnlck v. Manning , supra, 460 F.2d at 548 (2d Cir. 1972) (suspension for 
a semester from university; no evidence of "overt bias"); 

■ Brewer v. Austin Independent School District , supra 779 F.2d at 264 (eight- 
week suspension; no evidence panel member "actually biased"); 

■ Jenkins v. Louisiana State Board of Education, supra, 506 F.2d at 1003 
(5th Cir. 1975) (suspension; no evidence of bias or prejudice of Board 
members; 

■ Murrav v. West Baton Rouge Parish School Board , supra, 472 F.2d at 443 
(5th Cir. 1973) (suspension; no showing of bias); 
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Crook V. Baker . 813 F.2d 88, 99-100 (6th Clr. 1987) (revoking of degree for 
fraud; while chairperson of disciplinary board read evldentlaiy materials 
submitted to plaintiff "prior to the hearing" "and felt that the department 
had a strong case," there Is no evidence that he or other board members 
were "partial"); 

Lamb v. Pa nhandle Community Unit School District No. 2 . supra. 826 F.2d 
at 529-30 (7th Clr. 1987) (three-day suspension and missing of final exams; 
no evidence of bias); 

Ikpeazu v. University of Nebraska . sMpro, 775 F.2d at 254 (8th Clr. 1985) 
(academic dismissal from doctoral program; student fcjled to show "actual 
bias, such as personal animosity, illegal prejudice, or a personal or financial 
stake In the outcome, to overcome presumption of committee members' 
honesty and fairness"); 

Nash y. Auburn University , supra. 812 F.2d at 665 (1 1th Clr. 1987) 
(suspension; no evidence that student panel member "performed his duties 
as a Justice having formed an opinion regarding the charges..."); 

Sohmer v. Klnnard . supra, 535 F. Supp. at 54 (D. Md. 1982) (expulsion with 
right to reapply; claim of actual bias defeated by Dean's^aflidavlt that he did 
not make pivotal comment): 

Hlllman v. Elliot, supra, 436 F. Supp. 812, 816 (W D. Va. 1977) (three-day 
suspension; no evidence of actual bias): 

John A. v. San Bernardino City Unified School District , supra, 654 P.2d at 
247 (Cal. 1982) (expulsion; hearing was "fair and Impartial"). 
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F. PROCEDURES AT THE HEARING 
1. Right to Counsel or Other Representation 

In Goss V. Lopez . 419 U.S. 565. 583-84. 95 S.Ct. 729. 740-41 (1975). the 
United States Supreme Court speciflcally declined to hold that the right to counsel 
was required countrywide for hearings In the normal, short-suspension case 
having no unusual circumstances. The Court stated that In "difficult cases" of 
short suspensions the disciplinarian may decide that the use of counsel is 
warranted, and that unusual circumstances (such as material factual disputes) 
may require more elaborate procedures. 

See Chapter I.e.. "What Kind of Due Process:" Chapter II.A.. "Suspension 
for Ten Days or Less." See also Peter Roos. "Goss and Wood : Due Process and 
Student Discipline." 20 Inequality in Education 42. 44 (1975). Cf. Walters v. 
NaUonal Association of Radiation Survivors . 473 U.S. 305. 105 S.Ct. 3180 (1985) 
(fcelimit for counsel representing veterans in benefit hearings: discusses when 
counsel is necessaiy and what kind of representation Is required). 



(a.) Lower Courts Requiring Right to Counsel 

Some courts have adopted the position that counsel is required under the 
du'.; process clause, at least for long term discipline. In French v. Bashful . 303 F. 
Supp. 1333. 1337 (E.D. La. 1969). nwd{fied and qfTd per curiam, 425 F.2d 182 
(5th Cir. 1970). the court held that counsel for the student was necessaiy where 
the case against the student was prosecuted by a second-year law student. The 
court spoke of the value of counsel: 

Although the right to counsel was not among the rights 
specifically enumerated by the court in Dixon Iv. Alabama State 
Board of Education . 294 F.2d 150 (5th Cir.). cert denied, 368 U.S. 
930 (1961)1. it cannot be denied that the assistance of an attorney In 
a trial-type proceeding is of considerable value.... Counsel is best 
qualified to prepare a defense to the charges, examine the evidence 
against the defendant, cross-examine witnesses tfsuch a right is 
permitted, and to otherwise plead the defending student's cause. 

The right to cross-examine. In particular, often will be meaningless unless 
performed by someone with previous experience and training. Counsel Is 
important, too. for safeguarding the student's Interests. For example, in Fielder v. 
Board of Education . 346 F. Supp. 722. 731 n.7 (D. Neb. 1972) (expulsion for the 
remainder of the year), the court stated: "Permission to appear at the hearing with 
counsel will have the tendency to hold the proceedings to genuine Issues and to 
assure the student's acting advisedly." However, as shown below. In recent 
decisions Involving college or graduate students, courts have generally found the 
student able to conduct his or her own defense and cross-examination (with rules 
often providing for help by some non-lawyer from the educational community). 
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Support for a right-to-counsel requirement can be found in the commentaiy 
to the National Juvenile Law Center's model code: 

The presence of counsel is critical to the protection of a 
student's Interests in any politically charged situation. 
Further, the presence of a representative in addition to the 
party is critical when one considers the dlfilculty of 
maintaining one's control and reason in a highly chai^ged 
situation such as a dlscipllnaiy hearing where one Is 
vulnerable. 

The rJght-to -counsel finds support In the following decisions and consent 
decrees: 

■ Jordan v. School District of aty of Erie . 583 F.2d 91, 99 (3d Clr. 1978) 
(consent decree) (disciplinary transfer for from six weeks to one year); 

■ Black CoallUon v. Portland School District No. 1 . 484 F.2d 1040, 1045 (9th 
Clr. 1973) (expulsion for remainder of year); 

■ Ctonzales v. McEuen . 435 F. Supp. 460, 467 (CD. Cal. 1977) (expulsion for 
remainder of year); 

■ Doe V. Kenny . CA No. H-76-199 (D. Conn., Oct. 12, 1976) (consent decree) 
(Clearinghouse No. 19,358C) (right to counsel for hearings concerning 
disciplinary transfer); 

■ Mills V. Board of Education . 348 F. Supp. 866, 882 (D.D.C. 1972) 
(suspension, transfer or other exclusion from student's normal program for 
more than two days); 

■ PUSH V. Carey . CA Nos. 73-C-:8522, 74-C-303 (N.D. lU., Nov. 5, 1975) 
(Mem. Opln. and Order, p. 9) (Clearinghouse No. 17,507) (suspenstons from 
high school potentially beyond 10 days), rev'd in part on other gwunds sub 
nom. Plphus v. Carey . 545 F.2d 30 (7th Clr. 1976) (reversed because of 
lower court's failure to awaid damages to students), rev'd on other grounds, 
435 U.S. 247, 98 S.Ct. 1042 (1978) (reversing appellate court's holding on 
damages); 

■ QuantanlUa v. Carey . CA. No. 75-C-829 (N.D. lU., Mar. 31, 1975) (Mem. 
Opln. and Order, p. 6) (Clearinghouse No. 15,369A) (exclusion from regular 
high school program, with access to GED program, which was "the 
functional equivalent of an absolute expulsion"; representation by counsel 
"or another responsible advocate"); 

■ Mello V. School Committee of New Bedford . CA No. 72-1146-F (D. Mass., 
Apr. 6, 1972) (Clearinghouse No. 7,773) (all suspensions); 

■ Zanders v. Louisiana State Board of Education , 281 F. Supp. 747, 752 
(W.D. U. 1968) (expulsion); 

■ Keene v Rodgers. 316 F. Supp. 217, 221 (D. Me. 1970) (dismissal from 
maritime academy); 
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■ Speake v. Grantham . 317 F. Supp. 1253 (S.D. Miss. 1970) (one-year 
suspension from university); 

■ Winters v. Board of Education of City of Buffalo . C.A. No. 78-75 (W.D.N.Y.. 
May 25. 1978) (sUpulaUon for entry of Judgment and Judgment) 
(Clearinghouse No. 2'..455) (suspension beyond five days); 

s Glvens v. Poe . 346 F. Supp. 202. 209 (W.D.N.C. 1972) (exclusion "for any 
considerable period of time" from elementaiy or secondaiy school); 

■ Bobbl Jean M. v. Wyoming Valley West School District. CA. No. 79-576 
(M.D. Pa.. Nov. 3. 1980) (Clearinghouse No. 30.528B) (consent decree) 
(exclusion t>eyond ten days); 

■ Marin v. University of Puerto Rico . 377 F. Supp. 613. 623 (D.P.R. 1974) 
(suspension for more than one year); 

■ Corr V. Matthels. 407 F. Supp. 847. 853 n.9 (D.R.I. 1976) (termination of 
federal flnanclal aid): 

■ Gratton V. Wlnooskl School District Board of Education . CA. No. 74-86 
(D.Vt April 10. 1974) (Prelim. InJuncUon. p. 5) (Clearinghouse No. 45.539); 

■ Giles V. Redfem . CA. No. . (N.H. Super. Ct. Cheshire County. Jan. 18, 

1977) (Decree, pp. 15-16) (Clearinghouse No. 20.624 ) (suspension for 
remainder of semester from state college; "threats made against lay 
counsel"); 

■ Carey v. Savlno . 91 Misc. 2d 50. 397 N.Y.S.2d 311 (N.Y. Sup. Ct. 1977) 
Qong-term suspension from public school; short period between notice and 
hearing denied student adequate opportunity to obtain counsel, a statutory, 
right); 

■ Goldwvn V. Allen . 54 Misc. 2d 94. 99. 281 N.Y.S.2d 899. 905 (N.Y. Sup. Ct. 
1967) (withholding the right to take State Regents Exam for one year). 



See also: 

■ In re Gault . 387 U.S. 1. 87 S.Ct. 1428 (1967) (right to obtain counsel in 
juvenile court, regardless of whether proceedings are criminal or 
noncriminal); 

■ Charles Alan Wright. "The ConsUtutlon on Campus. ' 22 VandL L. Rev. 1027, 
1075 (1969). 



One court ruled that students had the right to the presence of counsel for 
the purposes of advice, but not cross-examination. Rather, the court held that the 
students must question adverse witnesses. Esteban v. Central Missouri State 
College . 277 F. Supp. 649, 651-52 (W.D. Mo. 1967). approved 415 F.2d 1077 (8th 
Cir. 1969), cert denied 398 U.S. 965 (1970). 
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8e« also: 

■ Gabrllowltz v. Newman . 582 F.2d 100 (1st Clr. 1978) (where student in 
school dlsclpUnaiy hearing was also facing criminal charges, it was denial of 
due process to refuse request of student who wanted counsel present for 
advice and consultation only; decision limited to this fact pattern): 

■ McLaughlin v. Massachusetts Maritime Academy , 564 F. Supp. 809 (D. 
Mass. 1983) (dismissal from Academy for nonacademlc violations; court 
issued prelimlnaiy injunction against dismissal where cadet had no officer 
as an advisor contraiy to academy's regulations, and where, although 
criminal charges were pending, he did not have "a lawyer of his own choice 
with whom to consult and advise..."; following Gabrilowtiz) . 

In several cases, institutional rules or practice allowed some, but not an 
unlimited role for counsel. In each case, the court found no due process violation. 

See: 

■ Crook V. Baker , supra, 813 F.2d at 98 {6th Cir. 1987): 

■ Nash V. Auburn University , supra. 621 F. Supp at 957 (M.D. Ala. 1985); 

■ Davis V. Mann , si^ra, 721 F. Supp. at 799 (S.D. Miss. 1988): 

■ Hart V. Ferris State College , supra, 557 F. Supp. at 1385 (W.D. Mich. 1983). 



Cf. 

■ Marzette v. McPhee . 294 F. Supp. 562, 567 (W.D. Wis. 1968)( "suspenslon or 
expulsion"; court includes right to presence of counsel but does not state 
whether or not counsel may represent the student in presenting the case 
and cross-examlnmg witnesses). 



Another court refused to hold that a school rule was Invalid because It 
permitted representation by attorneys but did not permit representation by non- 
lawyers. Graham v. Knutzen . 362 F. Supp. 881, 884 (D. Neb. 1973) (all 
suspensions): but see, e.g.. Mills , supra, 348 F. Supp. 866, 882 (D.D.C. 1972) 
("representative of his own choosing, including legal counsel"): Machoskv v. State 
Unlversltv of N.Y. at Oswego . 546 N.Y.S. 2d 513, 515-16 (Sup. Ct.. Oswego Cty., 
N.Y. 1989) (failure to adjourn hearing to allow student to secure "advisor" allowed 
by college code was. In the circumstances, "an abuse of discretion"). 

In view of th^ pattern of decisions, it is apparent that advocates seeking the 
participation of counsel shoulu identify some special circumstance, ofTering 
evidence where appropriate. One approach Is to utilize the three-part standard of 
Mathews v. Eldridge . 424 U.S. 319, 333-35, 96 S.Ct. 893, 902, 903 (1976). Here, 
the challenge will be to link the absence of counsel to a substantial "risk of an 
erroneous deprivation" of a protected interest and to show "the pro jable value" to 
accurate fact finding of counsel's Javohrement. Id., 424 U.S. at 334-35, 96 S.Ct. at 
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903. See discussion of Mathews In Chapter I.C.4.-5. A second tactic is to show 
some "extreme Icircumstancel" (Nash v. Auburn Untversitv . suprc^ 621 F. Supp. at 
958), or a number of special factors. Here, one would show the age of elementary 
or secondary students; that the government body proceeds by counsel: emotional 
factors impacting the target of discipline; the overall paucity of procedures: or some 
particular evidence of unfairness. 



The courts that have denied a student's right to a lawyer have generally 
relied on evidence that, in the particular case, the hearing as a whole was fair and 
the absence of counsel did not create substantial harm. This line of reasoning is 
represented bv Wesson v. Trowbridge . 382 F.2d 807, 812 (2d Clr. 1967) (dismissal 
from maritime academy): 

The requirement of counsel as an ingredient of fairness is a function 
of all the other aspects of the hearing. Where the proceeding is non- 
criminal in nature, where the hearing is investigative and not 
adversarial and the government does not proceed through counsel, 
where the individual concerned is mature and educated, where his 
knowledge of the events ...should enable him to develop the facts 
adequately through available sources, and where the other aspects 
of the hearing taken as a whole are fair, due process does not 
require representation by counsel. 

Students claiming the right to counsel have not been successful in some 
cases, particularly more recently. It is noteworthy that all of these cases, but one, 
involved post-secondary education, where the factor of a "mature and educated ' 
target of discipline or dismissal (Wasson v. Ttowbridge , suprdi has a possibility of 
validity. In one case where claims for a more active role for counsel failed 
iUnlvereitv of Houston v. SabeU . 676 S.W. 2d 685, 688 (Tex. App. 1934)1, the court 
observed: 

Minora may be more in need of counsel's participation than would 
an adult with greater education, euch as appellee. 

Also, the single case at the secondary level, where a claim for counsel failed, 
involved a six-day suspension from school, and a four-month exclusion from 
extracurricular actlvities-which the court found to implicate no protected interest. 
See Davis v. ChurchUl County School Board of Trustees . 616 F. Supp. 1310, 1314 
n.3 (D. Nev. 1985). Lastly, it is significant that schools were not represented by 
counsel in any of these cases. 



(b.) Lower Courts Denjring Right to Counsel 



See: 



■ 



Gorman v. University of Rhode Island . 837 F.2d 7. 16 (Ist Clr. 1988) 
(lengthy suspension: no right to counsel, though student may seek legal 
advice before or after hearing; student availed himself of right under 
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university procedures to choose "^sonv^ne from within the University 
community to assist him In presenting his case..."); 

■ Hagoplan v. Knowlton. 470 F.2d 201, 211-12 (2d Clr. 1972) (scparaUon 
from military academy; no right to counsel at hearing; cadet ''should be 
capable of "luiderstandling] his rights and express[lng] himseif*; student is 
entitled to seek legal advice and retain counsel to assist in preparing his 
defense); 

■ Henson v. Honor Committee of University of Virginia , 719 F.2d 69, 73-74 
(4th Cir. 1983) (honor code violation; "Henson was provided with two 
student*lawyers who consulted extensively with his personally retained 
attorney at all critical stages of the proceedings"; overall, the rules 
"provide[d] the accused student with an impressive array of procedural 
protections"); 

■ Wlmmerv. Lehman , 705 F.2d 1402, 1404-06 (4th Clr. 1983) (discharge 
from naval academy; midshipman was capable of conducting his own 
defense; no basis for finding that cross-examination by counsel would have 
elicited anything "of substance"); 

■ Crook V. Baker, 813 F.2d 88, 98-99 (6th Cir. 1987) (degree revoked due to 
fraud; since student was highly educated and had expertise in the subject of 
the investigation, there was no right to have counsel examine and cross- 
examine witnesses); 

■ Jaksa V. Regents of University of Michigan , 597 F. Supp. 1245, 1251-52 
(E.D. Mich. 1984) (one term suspension; student sufiered no disadvantage 
from the lack of "any representative, such as a student-attorney, to aid in 
the presentation of his case"; proceedings *Verc not unduly complex/* there 
was an explanatory manual "in plain English," and a dean twice discussed 
the case with him); affd 787 F.2d 590 (6th Cir. 1986); 

■ Navato v. Sletten , 560 F.2d 340, 345 n.8 (8th Clr. 1977) (denial of cerUflcate 
of completion of residency program); 

■ Rustad V. United States Air Force , 718 F.2d 348, 349 n.*, 350 (10th Clr. 
1983) (air force cadet dlsenroUed; cadet had no right to be represented by 
counsel at proceeding before hearing officer or before Academy Board; under 
rule, cadet had a right to have counsel "standing by" "for consultation at 
any recess..."); 

■ Nash V. Auburn University , 621 F. Supp. 948, 957-58 (M.D. Ala. 1985) (one- 
year suspension for academic dishonesty; in the absence of "extreme 
circumstances" "the right of plaintiffs to have counsel present at the 
hearing," but not actively participate, "aflbrded them more, not less, than 
the Constitution requires"); afllrmed as to other Issues, 812 F.2d 655 (1 1th 
Cir. 1987); 

■ Due V. Florida A. & M. University , 233 F. Supp. 396, 403 (N.D. Fla. 1963) 
(indefinite suspension); 

■ Sohmer v. Klnnard , 535 F. Supp. 50, 54 (D. Md. 1982) (dismissal from 
graduate program; no right to bring attorney to disciplinary proceeding); 
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■ Hart V. Ferris State College . 557 F. Supp. 1379. 1385-88 (W.D. Mich. 1983) 
(student sought Injunction to stay dlHclpllnary hearing until criminal 
charges were resohred; court found that cross-examination by counsel 
would be of minimal value and would not lower risk of erroneous 
deprivaUon. and the burden on the school outweighed the student's 
Interest; student could question witnesses, consult with counsel and have 
counsel make a statement on her behalf): 

I Davis v> Mann. 721 F. Supp. 796. 801-02 (S.D. Miss. 1988) (academic 
dismissal from dental school residency program; no right to have attorney, 
who was allowed to be present at hearing, examine and cross-examine 
witnesses; furthermore, no substantial prejudice shown); 

■ Davis v. ChurehiU County School Board of Trustees. 616 F. Supp. 1310 (D. 
Nev. 1985) (six-day suspension and exclusion from extracurricular activities 
for remainder of year; due process docs not require representation by 
counsel for short suspensions); 

■ Kolsea V. Lehman . 534 F. Supp. 590 (N.D. N.Y. 1982) (disenrollment of 
student from university NROTC program and order to commence two years 
of active duty; following Hagopian. suprcO; 

■ Bleicker v. Boaiti of Trustees . 485 F. Supp. 1381. 1388 (S.D. Ohio 1980) 
(student in school of veterinary medicine, subject to two-semester dismissal 
for cheating, failed to establish how presentation of her case would have 
been aided by counsel, particularly when counsel presented same evidence 
to court, with no diiTerence in outcome); 

■ Garshman v. Pennsvhrania State University . 395 F. Supp. 912. 920-21 
(M.D. Pa. 1975) (dismissal; student was an "educated individual" afforded 
"e:^ctensive procedural safeguards..."); 

■ Havnes v. Dallas County Junior College District 386 F. Supp. 208. 211-12 
(N.D. Tex, 1974) (suspensions); 

II Mary M. v> Clark , 473 N.Y.S. 2d 843. 845 (N.Y. App. 1984) (one-semester 
suspension from university for academic dishonesty; no right to counsel; 
extensive procedures including "the right to have someone from the college 
communl^ to assist her in the proceedings'^: 

■ Untyersitv of Houston v. Sabeti. 676 S.W.2d 685 (Tex. Ct. App. 1984) 
(expulsion; where, overall, "record shows that a fair hearing was conducted 
which gave (Sabeti) fair opportunity to defend...." the fact that "his counsel 
of choice, a law student" could attend the hearing and advise him. but not 
"speak, argue or question witnesses.../* did not violate procedural 
safeguards; however, "(mjinors may be more in need of counsel's 
participaUon than would an adult with greater education..."); 



Downing v. LeBritton . 550 F.2d 689 (1st Clr. 1977) (in the absence of any 
specific showing of Inadequate opportunity to defend, a discharged 
employee is not entitled to be represented by outside counsel where 
university rules permitted him to be represented by any of several thousand 
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fellow employees, there was access to counsel for preparation and advice, 
and there were other significant procedural protections). 

The right to counsel has been denied In relation to a hearing before a body 
which was only "advisoiy" and "investigative." Barker v. Hardwav . 283 F. Supp. 
228, 238 (S.D. W. Va. 1968). affd per curiam 399 F.2d 638 (4th Clr. 1968), cert 
denied, 394 U.S. 905 (1969): and in a school guidance conference, Madera v. 
Board of Education . 386 F.2d 778 (2d Cir. 1967). 



(c.) Right to Counsel at Public Expense 

On the occasions where a plaintifT could not afford counsel and asserted 
the right to an attorney at public expense, courts refused to require that legal 
assistance be provided for certain disciplinary hearings. 

See: 

■ Llnwood V. Board of Education . 463 F.2d 763. 770 (7th Clr. 1972). cert, 
denied. 409 U.S. 1027 (1972) (expulsion for remainder of semester); 

■ Everett v. Marcase. 426 F. Supp. 397. 402 (E.D. Pa. 1977) (disciplinary 
transfers). 

Cf.: 

■ Glvens v. Poe . supra, 346 F. Supp. 202. 209 (W.D.N.C. 1972) ("the right to 
be represented by counsel, though not at public expense"). 



(d.) Notice of Sotirces of Free Legal Assistance 

Some courts have held that students and parents must be notified of 
sources of legal assistance. 

See: 

■ Jordan , supra. 583 F.2d 91 . 99 (3d Clr. 1978): 

■ Winters , supra. C.A. No. 78-75 (W.D.N.Y.. May 25. 1978) (Clearinghouse No. 
24.455): 

■ Mills , supra, 348 F. Supp. 866, 882 (D.D.C. 1972). 

See timoi Halrston v. Droslck . 423 F. Supp. 180, 185 (S.D. W. Va. 
1976) (transfer Into special education classes). 

But see: John A. v. San Bernardino City Unified School District . 

33 Cal. 301, 309-10. 654 P.2d 242, 247-48. 187 Cal. Rptr. 472. 477-78 (Cal. 1982) 

(expulsion: notice need not Identify sources of free legal services). 

See Chapter III.B. 10.. "NoUce of Sources of Legal Assistance." 
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2. Right to Interpreter 

The right to an Interpreter at the hearing arises from the due process 
clause, antl-discrlmlnatlon laws, and, where applicable, state bilingual education 
laws. 

"All hearings and conferences required by this policy shall be 
conducted by persons fluent In the primary language of the 
student's home or with the assistance of an Interpreter." 

Smith V. Ryan . CA No. B-75-309 (D. Conn.. Oct. 25. 1978) 
(Consent Judgment, p. 2) (Clearinghouse No. 25.461A) (all 
forms of discipline). 

"A student Is entitled to the services of a translator, to be provided 
by the Board of Education, upon the request of the student, his 
parent(s) or guardlan(s)." 

Doe V. Kenny . CA. No. H-76-199 (D. Conn.. Oct. 12. 1976) (Consent 
Decree, p. 4) (Clearinghouse No. 19.358C) (disciplinary transfers). 

"The opportunity to be heard must be tailored to the capacities and 
circumstances of those who are to be heard." 

Goldberg v. Kelly. 397 U.S. 254, 268-69, 90 S.Ct. 1011. 1021 
(1970). 

"(The opportunity to be heard] must be granted at a meaningful time 
and In a meaningful manner." 

Armstrong v. Manzo . 380 U.S. 545. 552. 85 S.Ct. 1187. 1191 
(1965). 



See generally: 

■ Nlarchos v. Immigration and Naturalization Service , 393 F.2d 509, 51 1 (7th 
Clr. 1968) (In dictum, court alludes to "the shocking circumstances of the 
1962 deportation hearing" conducted "without an Interpreter. In a language 
the subject of the hearing can neither understand nor speak"); 

■ Teleda-Mata v. Immigration and Naturalization Service . 626 F.2d 72 1 . 726- 
27 (9th Clr. 1980) ("...this court and others have repeatedly recognized the 
Importance of an interpreter to the fundamental falmess of ...a [deportatlonl 
hearing If the alien cannot speak English fluently"; citing other decisions); 

■ El Rescate Legal Sendees v. Exec. Ofllce for Imm. Rev. . 727 F. Supp. 557. 
559-62 (CD. Cal. 1989) ( '...violation of the plaintiffs' statutory due process 
rights In both exclusion hearings and deportation hearings": "...failure to 
require full Interpretation of Immigration court proceedings seriously 
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undermines the plaintiffs' statutoiy right to be present at their proceedings, 
their right to counsel, their right to examine evidence, and their right to 
confront and cross-examine witnesses"); 

Halrdar v. Coomev. 401 F. Supp. 717, 720-21 (D. Mass. 1974) (deportaUon 
proceeding; interpreting "adequate" where "plaintiff did in fact both 
understand fully the proceedings and have ample opportunity to express 
himself). 



"A recipient (of federal funds) ... may not ... utilize criteria or 
methods of administration which have the effect of subjecting 
individuals to discrimination because of their race, coloi , or national 
origin, or have the effect of defeating or substantial^ impairing 
accomplishment of the objectives of the program as respect 
hidivlduals of a particular race, color, or national origin." 

34 C.F.R. §100.3(b)(2) (regulaUons ImplemenUng Title VI of 
the 1964 Civil Rights Act, 42 U.S.C. §2000d]. 



"No state shall deny equal educational opportunity to an individual 

on account of his or her race, color, sex, or national origin, by- ... 

(0 the failure by an educational agency to take appropriate action to 

overcome language barriers that Impede equal participation by Its 

students in its instructional programs." 

20 U.S.C. §1703 (Equal Educational OpportunlUes Act of 
1974). 



See also §111 A., "Race and National Origin Discrimination" (especially the 
subsection on bilingual students): §V.A.l., "Language of Rules:" in the Center's 
1982 manual School Discpline and Student Rights, and Ch. III.B.3.. "Notice" 
(subsection on language of notice). 



3. Open/Closed Hearing 

It would seem fair to a student who desired to exclude persons not 
connected v/ith the hearing proceedings to require that the hearing 
be private, Especially for minors, the desire for privacy and 
anonymity would clearly outweigh any public interest In keeping the 
doors to the hearing room open. The Issue has not come up In 
litigation, probably because school officials uniformly agree *o this 
general principle. In contrast, the student who strongly desires to 
make the hearing public stands on different footing. There are 
space limitations and considerations of order and atmosphere which 
would aiguc for at least limiting tlie number of observers who may 
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enter the room. On the other hand, however, the exclusion of a 
limited number of representatives of student newspapers or 
governing bodies have serious first amendment implications quite 
apart from the rules of procedural due process. In shaping its 
general order, the court In Mills v. Board of Educ . 348 F. Supp. 
866. 882 P.D.C. 1972) (suspension, transfer, or other exclusion 
from student's normal program for more than two days] made it 
opUonal with the student/parent: The hearing shall be a closed 
hearing unless the chUd. his parent or guardian requests an open 
hearing.* 

Center for Law and Education, The Constitutional 
Rights of Students 246 (1976). 



(a.) Right to Closed Hearing 

A few courts have been presented with the Issue and upheld the student's 
right to a closed hearing. 

See: 

■ Halrston v. Droslck . 423 F. Supp. 180, 185 (S.D. W.Va. 1976) (placement in 
special education classes; due process requirements would be flilfllled by 
Implementing regulations which provide, in part, "that the hearing shall be 
closed to the public unless the parents request an open hearing"); 

■ Marston v. GalnesvUle Sun Publishing Co. . 341 So. 2d 783 (Fla. Dlst. Ct. 
App. 1976) (student disciplinary hearings properly closed; open meeting law 
does not require hearings to be open to the public or press without student 
consent). 

Cf.: 

■ Doe V. Kenny , C.A. No. H-76-199 (D. Conn., Oct. 12, 1976) (Consent Decree, 
p. 4) (Clearinghouse No. 19,358C) (disciplinary transfers; "student will have 
the right ... to request that the panel exclude all those persons who do not 
have a legitimate educational interest In the student"): 

■ Bobbi Jean M. v. Wyoming Vallev West School District, C.A. No. 79-576 
(M.D. Pa., Nov. 3, 1980) (Consent Decree, "Sample NoUce", p. 2) 
(Clearinghouse No. 30,528B) (exclusion beyond ten days; "The right to have 
the hearing held in private, upon request by you or your child"). 

The Family Educational Rights and Privacy Act of 1974. 20 U.S.C. §1232g, 
governs the privacy of student records in educational Institutions which receive 
federal education funds. The Act may have implications for the student's right to a 
closed hearing, since Information from a student's record cannot be released, orally 
or In writing, to anyone without written consent of the parent (or student if over 
eighteen). One of the few exceptions (and the only one of relevance here) is that 
the records are available to school personnel with legitimate educational Interests 
In the records. (See §XIIA, "Student Records," in the Center's 1982 manual 
Sctwol Discipline and Student Rights.) 
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(b.) Right To Open Hearing 

As to the student's right to an open hearing, one court noted: "(SJuch 
hearings should be open to the press when this Is possible without interference 
with the orderly operation of the educational institution." Moore v. Student Affairs 
Committee . 284 F. Supp. 725, 731 (M.D. Ala. 1968) (Indefinite suspension: court 
declined to Invalidate the hearing on this point because of other extensive 
procedural safeguards, existence of a transcript, and a threat to "order and 
discipline on campus..."). 

See: 

■ Doe V. Kenny , supra; 

■ Mills , supra, 348 F. Supp. at 882 (D.D.C. 1972) ("The hearing shall be a 
closed hearing unless the child, his parent or guardian requests an open 
hearing."); 

■ Bobbl Jean M. . supra; 

■ Halrston . supra, 423 F. Supp. at 185 (S.D. W. Va. 1976). 
Cf.: 

■ Morale v. Grigel . 422 F. Supp. 988. 1004 (D.N.H. 1976) (one term 
suspension: "Whether or not an open hearing Is constitutionally mandated 
is an Issue which I need not resolve In this case, but I do note that for cases 
which attract schoolwide attention, open hearings would avoid, at a 
minimum, the appearance of arbitrary decision-making violative of the 
Fourteenth Amendment."). 



The right to an open hearing has not found universal acceptance. 
See: 

■ Llnwood V. Board of EducaUon . 463 F.2d 763. 770 (7th CIr. 1972). cert, 
denied, 409 U.S. 1027 (1972) (expulsion for remainder of semester); 

■ Zanders v. Louisiana State Board of Education . 281 F. Supp. 747. 768 
(W.D. U. 1968) (expulsion); 

■ Hart V. Ferris State College . 557 F. Supp. 1379. 1389 (W.D. Mich. 1983) 
(Injunction sought to stay disciplinary hearing; no right to an open hearing; 
presence of other students would not "decrease the risk of an erroneous 
expulsion" and Instead would "be disruptive to the proceedings;" state open 
meeting law held to be Inapplicable); 

■ General Order on Judicial Standards of Procedure and Substance In Review 
of Student Discipline In Tax-Supported Institutions of Higher Education . 45 
F.R.D. 133. 146-47 (8th CIr. 1968). 
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■ Davis V. Churchill County School Board of TVustees. 616 F. Supp. 1310, 
1313-14 (D. Nev. 1985) (stx^iay suspensions and exclusion from 
extracurricular activities; constitutionality of state open meeting law upheld, 
including exemption for student dlsclpllnaiy hearings; ""Nothing prohibits 
the student from recording the hearing and later releasing the recording/*). 

Compare: 

■ Lamb v. Panhandle Community Unit School District No. 2, 

826 F.2d 526, 529 (7th Clr. 1987) (suspension for final three days of school: 
student, having had an opportimlty to present his case to the school tx>ard, 
had no right to be present during the board's deliberations). 



4. Adverse Witnesses and Evidence: Confrontationt 
Cross-Examination and Compulsory Process 

'*In almost every setting where important decisions turn on 
questions of fact, due process requires an opportunity to confront 
and cross-examine adverse witnesses." 

Goldberg V. Kelly . 397 U.S. 254, 269, 
90S.Ct. 1011, 1021 (1970). 



(a«) Distinguishing Cross-Ezamination, Confrontation, 
Compulsory Process and Their Purposes 

Judicial language sometimes fails to distinguish between confrontation and 
cross-examination. Cmss-examinatlon is the questioning of adverse witnesses who 
testify at the hearing. The right to cross-examine does not guarantee that 
witnesses who have made statements against a student prior to the hearing will be 
present at the hearing. 

The right of confrontation guarantees t nat those who make statements 
against a student will present themselves in person at the hearing. Without the 
right of confrontation, the schoors case against the student could be presented 
solely through written statements and the right of cross-examination would be 
irrelevant. 

Compidsoni process is a system under which any witness who is properly 
asked to appear at the hearing must do so. Confrontation places a restriction on 
the prosecution: if a witness does not appear, the prosecution cannot use 
statements of that witness against the student. Compulsory process, on the other 
hand, places a burden on the witness. If the witness is called, he/she must 
appear or, presumably, face a penalty of some kind. Further, compulsory process 
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systems can be used to call witnesses for as well as against the student. For 
instance, a student or teacher who witnessed an event and whose testlmoiiy would 
tend to support the accused student may be reluctant to appear. Without 
compulsory process, adverse testimony from another witness might then go 
without rebuttal. Further, compulsoiy process may be superior to confrontation 
alone even in dealing with adverse testimony, since it helps eliminate the 
possibility that statements which cannot be considered (because the witness has 
not appeared) nevertheless influence the hearing tribunal's Judgment. 

Confrontation and cross-examination are relied upon to insure that the 
hearing arrives at the truth. The questioning of adverse witnesses, when properly 
performed, can bring out new facts, reveal unnoticed and misleading assumptions 
in the previous testimony, identify bias or animosity, and othenvise provide a basis 
for deciding between witnesses who give conflicting testimony, and place already 
known facts in proper context. Beyond its contribution to correct results, however, 
confrontation lends an important element of fairness to the process itself. The 
right to "look your accusers in the eye" is central to the creation of a legitimate 
forum. 



(b ) General Legal Background 

In Goss V. Lopez . 419 U.S. 565, 583-84, 95 S.Ct. 729, 740-41 (1975), the 
Supreme Court specifically declined to hold that the rights "to confront and cross- 
examine witnesses supporting the charge" were required countiywide for hearings 
in the normal, short-suspension case having no unusual circumstances. The 
Court stated that where "permitting the student to give his version of... events" 
surfaces "the existence of disputes about facts and arguments about cause and 
effect," the disciplinarian "may... determine himself to... permit cross- 
examination.. ." 



As in other areas of due process, courts addressing longer exclusions have 
tended to take a flexible approach to the question of whether confrontation and 
cross-examination arc required. Decisions are based on the extent to which these 
procedures contribute to a fair determination. Tlius, in Wiimick v. Marming . 460 
F.2d 545, 549-50 (2d Cir. 1972) (suspension for one semester), the court stated 
that, while cross-examination "might have been essential to a fair hearing" if 
credibility had been at issue, in this case "cross-examination would have been a 
fruitless exercise," since the one point on which the student had wanted cross- 
examination had no bearing on the outcome and the point in the witness's 
testimony which did affect the outcome was admitted by the student. 

In contrast, the court in DeJesus v. Penberthv . 344 F. Supp. 70, 75 (D. 
Conn. 1972) (expulsion), distinguished Winnick and stated: 

This is not to suggest that adherence to the hearsay rule is an 
invariable requirement of the Due Process Clause. But where as 
here there Is a factual dispute on critical issues that will determine 
the propriety of such a serious penalty as expulsion, due process 
does require that readily available testimony be presented to the 
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fact-finders In person, at least in the absence of any extenuating 
circumstances. 

The court further found that only in extreme situations should the right to cross- 
examine be denied. The court held that school officials had the burden of 
demonstrating unusual circumstances to justify the absence of cross-examination, 
at least in situations with consequences as serious as expulsion and in which 
there is a significant factual dispute. Id at 76. (See quote below concerning 
student witnesses.) 



(c«) Right to Cross-Esamine 

Some courts have held that due process requires the opportunity for cross- 
examination of adverse witnesses. These decisions either do not mention or do not 
explicitly deny the right of confrontation. 

See: 

■ Black CoaliUon v. Portland School District No. 1 . 484 F.2d 1040, 1045 (9th 
Clr. 1973) (expulsion for remainder of year); 

■ PUSH v> Carey , CA Nos. 73-C-2522, 74 C-303 (N.D. lU., Nov. 5, 1975) 
(Mem. Opln. and Order, p. 9) (Clearinghouse No. 17,507A) (suspensions 
potentially beyond ten days), rev'd in part on other grounds sub t\ottl 
Plphua V. Carey , 545 F.2d 30 (7th Clr. 1976) (reversed because of lower 
court's failure to award damages to students), reu'd on other grounds, 435 
U.S. 247, 98 S.Ct. 1042 (1978) (reversed and remanded on damages Issue); 

■ Qulntanlllav. Carey > CA. No. 75-C 829 (N.D. Ill, Mar. 31, 1975) (Mem. 
Opln. and Order, p. 6) (Clearinghouse No. 15,369A) (disciplinary transfer 
equivalent to permiment expulsion); 

■ Keene v. Rodgers , 316 F. Supp. 217, 221 (D. Me. 1970) (dismissal from 
maritime academy); 

■ M ello V. School Committee of New Bedford . CA. No. 72-1146F (D. Mass., Apr. 
6, 1972) (Temporary Injunction, p. 2) (Clearinghouse No. 7,773) (any 
exclusion); 

■ Winters v. Board of Education of City of BufTalo , CA No. 78-75 (W.D.N. Y., 
May 25, 1978) (Stipulation for Entry of Judgment, p. 5 and Judgment) 
(Clearinghouse No. 24,455) (suspension beyond Ave days); 

■ Marin v. University of Puerto RJco > 377 F, Supp. 613, 623 (D.P.R. 1974) 
(suspension for more than one year); 

■ Marzette v. McPhce , 294 F. Supp. 562, 567 (W.D. Wis. 1968) ("suspension 
or expulsion"). 
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Cf*: 

■ Esteban v. Central Missouri State College. 277 F. Supp. 649,651 (W.D. Mo. 
1967), approved 415 F.2d 1077 (8th Clr. 1969), cert, denied 398 U.S. 965 
(1970) (exclusion for two semesters; right of cross-examination Is to be 
exercised by the student, not by his or her legal counsel). 



On the other hand, some courts have not required unrestrained cross- 
examination. Some of these holdings rely upon the particular facts of the case. 

See: 

■ Gorman v. University of Rhode Island, 837 F.2d 7, 16 (1st Cir. 1988) flong- 
term suspension; allowing cross-examination of witnesses as to "the facts 
and events in issue" but not potential bias was consistent with due process 
guarantees); 

m Wlnnick v. Manning , supra, 460 F.2d at 549-50 (2d Clr. 1972) Ocngthy 
suspension; no need for cross-examination in particular circumstances); 

■ Dixon V. Alabama State I3oard of Education , 294 F.2d 150,159 (5th Cir. 
1961), cert, dented, 368 U.S. 930 (1961) (expulsion; "an opportunity to hear 
both sides in considerable detail" but not "a full-dress Judicial hearing, with 
the right to cross-examine witnesses..."); 

■ Nash V. Auburn University, 812 F.2d 655, 663-64 (11th Cir. 1987) (long- 
term suspension for academic dishonesty; opportunity only to "pose 
questions of the accusing witnesses by directing their questions to the 
presiding board chancellci, who would then direct [the] questions to the 
witnesses" did not deny students' due process rights); 

■ Davis V. Ann Arbor Public Schools , 313 F. Supp. 1217^ 1227 (E.D. Mich. 
1970) (suspension for remainder of semester; following Dixon) ; 

■ Behagen v. Intercollegiate Conference of Faculty Representatives , 346 F. 
Supp. 602, 608 (D. Minn. 1972) (suspension from Intercollegiate basketball 
competition for remainder of season; following Dixon) ; 

■ Fenton v. SLear , 423 F. Supp. 767, 772 (W.D. Pa. 1976) 1 1-day "in-»chool 
restriction (which) did not deprive him of any In-school education'*; student 
had already admitted to witnesses accusation); 

■ University of Houston v. Sabeti , 676 S.W. 2d 685 fTex. App. 1984) 
(permanent expulsion for cheating; cross-examlnatior limited to student's 
right to suggest questions to hearing ofllcer, some of which w^ere asked of 
witnesses; no due process violation). 



(dO Rlj{ht to Confront and Cross-Examine 

Some courts have recognized rights of both confrontation and cross- 
examination of adverse witnesses. 
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See: 

■ Dillon V. Pulaski County Special School District 468 F. Supp. 54, 57-58 
(E.D. Arlc 1978), affd 594 F.2d 699 (8th Clr. 1979) (violation of due 
process when decision to expel student was based on written statement of 
teacher without opportunity to confront and cross-examine; seemingly 
distinguishing, in dicta, student witnesses); 

■ Anablc v. Ford, 653 F. Supp. 22, 41-42 (W.D. Ark. 1985) (possible expulsion 
for drug use; **[d]ue process considerations would require** *'the right to 
confront and cross-examine their (student] accusers**; dictum); 

■ Gonzales v. McEuen , 435 F. Supp. 460, 467-70 (CD. Cal. 1977) (expulsion 
for remainder of year); 

■ DcJesus V. Penberthv , supra, 344 F. Supp. at 75-76 ID. Conn. 1972) 
(expulsion); 

■ Mills V. Boaixl of E-lucation , 348 F. Supp. 866, 883 (D.D.C. 1972) 
(suspension, transfer, or exclusion from student*s normal program for more 
than two days); 

■ Speake v. Grantham , 317 F. Supp. 1253, 1257-58 (S.D. Miss. 1970) (long- 
term suspension from university); 

■ Graham v. Knutzen , 351 T. Supp. 642, 665-66 (D. Neb. 1972) (all 
suspensions; right to con/ront and cross-examine faculty, but not student 
witnesses); 

■ FleMer v. Board of Education . 346 F. Supp. 722, 724, 730-31 (D. Neb. 
1972) (expulsion for remainder of year persons with primary awareness of 
the facts must be present and available for cross-examination; it is the 
schools duty to call them, not the student*s); 

■ Givens v. Foe . 346 F. Supp. 202, 209 (W.D.N.C. 1972) (suspensions "for any 
considerable period of time' ); 

■ Corrv. Mattheis , 407 F. Supp. 847, 853 (D.R.L 1976) (terminaUon of federal 
financial aid); 

• Gratton v. Winooski School District , C.A. No. 74-86 (D. Vt., Apr. 10, 1974) 
(Preliminary Injunction, p. 5) (Clearinghouse No. 45,539) (Indefinite 
suspension; student has right to cross-examine and school must assist in 
arranging attendance at hearing of anyone who submitted evidence); 

■ Warren County Board of Educattun v. Wilkinson , 500 So. 2d 455, 458, 461 
(Miss. 1986) (loss of credit for a semester; accusing teachers must be 
available at hearing for cross-examination); 

■ mbs V. Board of Education , 114 N.J. Super. 287, 295-96, 276 A-2d 165, 
170 (N.J. Super. Ct. 1971) (expulsions of high school students based upon 
physical assaults on other students; expulsions set aside for failure to 
produce the accusing witnesses for testimony and cross-examination"); 
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■ I>ePrima v. Columbia-Green Community College. 89 Misc. 2d 620, 392 
N.Y.S.2d 348. 350 (N.Y. Sup. Ct. 1977) (possible expulsion, and exclusion 
from extracurricular activities, and indication of wrongdoing on record); 

■ North V. West Virginia Board of Regents. 233 S.E.2d 411. 417 (W. Va. 1977) 
(expulsion). 

Cf.: 

■ McGhee v. Draper . 564 F.2d 902. 91 1 (10th Clr. 1977) (discharge of non- 
tenured teachen right to confront and cross-examine where accusers were 
attacking her morality and fitness to teach); 

■ Doe V. Kenny. CA No. H-76-I99 (D. Conn.. Oct. 12. 1^76) (Consent Decree, 
p. 4) (Clearinghouse No. 19.358C) (transfers); 

■ Hart V. Ferris State College . 557 F. Supp. 1379. 1388-89 (W.D. Mich. 1983) 
(court would not issue pre-llmlnary injunction to stay disciplinary hearing 
on basis of denial of opportunity to confront and cross-examine when school 
had assurances that the arresting officer would be present at hearing): 

■ Ross V. Disare. 500 F. Supp. 928. 933 (S.D.N.Y. 1977) (in suspensions 
longer than Ave days, use of written statements Instead of pret;entlng 
witnesses violates state statute); 

H Bobbl Jean M. v. Wyoming Valley West School District C.A. No. 79-576 
(M.D Pa. Nov. 3. 1980) (Clearinghouse No. 30.528B) (Consent Decree. 
"Sample Notice**, p. 2) ("right to demand that those witnesses listed appear 
In person at the expulsion hearing and be subject to cross-examination by 
the student or his attorney*'); 

■ Halrston v. Droslck . 423 F. Supp. 180. 185 (S.D. W. Va. 1976) (due process 
required for placement in special education classes would be satlsfled by 
implementing regulations which provide. In part, for right to confront and 
cross-examine all wltnesses>, 

■ John X V. San Bernardino City Unified School District . 654 P. 2d 242. 246 
(Cal. 1982) (expulsion for remainder of school year for unprovoked attack on 
two students; where **evidence...was in sharp dispute.** and administration 
relied upon written statements of other students although t^iere was '*no 
showing that the witnesses were unavailable....'* expulsion did not accord 
with statute providing that **... evidence may be admitted and given probative 
effect only if it is the kind of evidence upon which reasonable persons are 
accustomed to rely in the conduct of serious affairs"); 

■ Franklin v. District Board of Education . 356 So 2d 931 (Fla. Dlst. Ct. App. 
1978) (expulsion; under state law. hearsay evidence could be used as 
supplementary proof, but aflldavlts. standing alone, are not sufDclent to 
support a finding unless they would be admlssable in civil actions): 

■ Board of Education of aty of Plainfleld Cooperman . 105 N.J. 587. 523 
A.2d 655. 661-62 (N.J. 1987^ ii^dellnes I . admission to school of children 
with AIDS. ARC. or HTLV-IiI anUbody; "the right to call witnesses with the 
attendant right of cross-examination must be provided automatically upon 
the request of the parties"). 
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Other decisions do not support students seeking the right to confront and 
cross-examine witnesses. Once again, students and their advocates should 
attempt to identify facts showing that in the particular case these rights are 
necessary to insure accurate factfinding. See Mathews v. Eldrldge , supra. 424 U.S. 
at 334-35, 96 S.Ct, at 902-03. 

See: 

■ Brewer v. Austin Independent School District , 779 F.2d 260. 263 (5th Clr. 
1985) (eight-week suspension; no right to confront or cross-examine 
students whose statements were "considered in determining the appropriate 
length of the punishment"); 

■ McClaln v, Lafayette County Board of Education ^ 673 F.2d 106, 1 10 (5th 
Cir. 1982); 687 R2d 121 (5th Cir. 1982) (rehearing denied) (suspension for 
remainder of yean while "the playing of.,. tapes" of other students' 
statements "might be a denial of due process" in some circumstances, there 
was no due process violation here where "they were merely cumulative on 
an issue in which (the student] had conceded his guilt.."); 

■ Tasby v. Estes , 643 F.2d 1103, 1106 (5Ui Clr. 1981) ("serious student 
oflfenses"; students "cannot bring a teacher without the principal's 
permission or bring a fellow student without his parent's permission"; 
"...(Nlo showing that any student has ever been denied the right to bring a 
necessaiy witness before the Hearing Board, and rights in a student 
disciplinary hearing may properiy be determined upon the hearsay evidence 
of school administrators who investigate disciplinaiy infractions."); 

■ Boyldns v. Fairfield Board of Education , 492 F.2d 697. 701-02 (5th Clr. 
1974). cert, denied 420 U.S. 962 (1975) (exclusions of various lengths. 
Including expulsion: evidence included principal's "reading or reciting 
statements made by teachers in response to his inquiries"; court declines to 
require observation of "the common-law rules of evidence"; "It may well be" 
that all controlling decisions require "is precisely what (students] were 
accorded: a right to confront and cross-examine such adverse witnesses as 
appear, without the technical strictures upon their testimony of the hearsay 
rule"; emphasis on original); 

■ Parcdes v. Cu Js , 864 F.2d 426, 428-29 (6th Clr. 1988) (10-day suspension 
for possession of "a drug look-alike substance"; finding of possession of 
substance, never located, was based upon the statement of an anonymous 
student; as this Is the usual short suspension addressed by Goss , no right 
to confront or cross-examine anonymous student); 

■ Newsome v. Batavla Local School District , 842 F. 2d 920, 924-26 (6th Clr. 
1988) (expulsion; no right to cross-examine student accusers or to at least 
know their identities; no right to cross-examine school principal and 
superintendent); 

■ Jaksa V. Regents of University of Michigan , 597 F. Supp. 1245, 1252-55 
(E.D. Mich. 1984) (one term suspension; student has no constitutional r" i 
to confront the anonymous student who reported the cheating incident; r ; : 
professor was his "real accuser" and was subject to cross-examination; 
aJTd 787 F. 2d 590 (6th Clr. 1986); 
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■ Brands v> Sheldon Community School , 671 F. Supp. 627, 632 (N.D. Iowa 
1987) (disciplinary exclusion from sports team; "Absent direct contradlctoiy 
evidence, hearsay could be relied upon'*); 

■ Whiteside v. Kay, 446 F. Supp. 716 (W.D. La. 1978) (expulsion for second 
semester of school yean 'The School Board need not have afforded 
Whiteside the advantage of compulsory process or cross-examination."); 

■ Ekelund v. Secretary of Commerce , 418 F. Supp. 102, 106 (E.D.N.Y. 1976) 
(dismissal from merchant marine academy; use of hearsay evidence 
permissible; board could not compel local police to appear; two eyewitnc^ .-^es 
to search which uncovered drugs were present and cross-examined). 

■ Davis V. Churchill County School Board of Trustees , 616 F. Supp. IGIO, 
1314-15, (D. Nev. 1985) (six-day suapension and exclusion from 
extracurricular activities; no right to confront and cross-examine witnesses; 

■ Birdsey v> Grand Blanc Community Schools , 130 Mich. App. 718, 726, 344 
N.W.2d 342, 346 (Mich. Ct. App. 1983) (expulsion; "Due process does not 
require an opportunity to conrront and cross-examine witnesses inasmuch 
as plaintilTs did not refute the underlying facts of the charge"); 

■ Shank v. Hegele , 521 N.E. 2d 9 (Ohio Com. PI. 1987) (expulsions for alleged 
vandalism; reliance on "hearsay evidence" permissible); 

■ Jones v. Pascagoula Municipal Separate School District , 524 So. 2d 968 
(Miss. 1988) (expulsion Tor remainder of school year; confrontation and 
cross-examination not required in circumstances of this case); 

■ Racine UnlHed School District v. Thompson . 321 N.W. 2d 334, 337-39 
(Wise. App. 1982) (expulsion; "...due process.. .satlsfled even thou^ some of 
the testimony presented was hearsay given by members of the school staff'). 



(e.) Protection of Student Witnesses 

As indicated above, distinctions are at times made between student and 
staff witnesses. 

One court has held that due process required the opportunity to confront 
and cross-examine faculty witnesses but refused to require that student witnesses 
appear for fear of reprisals. Graham v. Knutzen , supra, 351 F. Supp. at 665- 06, 
669 (D. Neb. 1972) (all suspensions): memorandum and order, 362 F. Supp. 881 
(1973). See also Newsome v. Batavla Local School District , supra, 842 F.2d at 924- 
25 (6th Clr. 1988) (expulsion; no right to cross-examine student; the credibility of 
an accusing student's statement is assessed by an administrator who would likely 
know of any animus between the accuser and the accused, and the burden on the 
schoors interest of preventing ostracism and reprisal outweighs the student's 
interest); Dillon v. Pulaski Ctv. Special School District , supra. 468 F. Supp. at 57 
(E.D. Ark. 1978), ajpd, 594 F.2d 699 (8th Clr. 1979) (holding that lack of 
confrontation and cross-examination of teacher denied due process of law; 
seemingly approving, 5n dicta, Graham v. Knutzen rule as to student witnesses); 
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Jaksa V. Regents of Unlversltv of Michigan , supra, 597 F. Supp. at 1253 (E.D. 
Mich. 1984), q/Td 787 F.2d 590 (6th Clr. 1986) (relying In part on Dillon dicta re 
student witnesses). Cf. Green v. Board of School Commissioners of City of 
Indianapolis . 716 F.2d 1 191, 1 193 (7th Clr. 1983) (bus driver discharged; school 
board could prevent confrontation and concea! identity of students In order to 
protect children who had complained of bus driver's sexual advances; "procedures 
(employed In securing statements] adequately protected Green against any risk 
that the children were out to get him*'). 

On the other hand, In DeJesus v. Penberthv . supra, 344 F. Supp. at 76 (D. 
Conn. 1972), the court found a violation of due process when a student was 
expelled on the basis of written statements about facts In dispute made by 
students who did not appear at the hearing. While the court allowed for the 
possibility that certain situations might juDtlfy not calling a ^youthful witness," It 
clearly placed the burden on the school: 

In a case such as this, involving expulsion, the accusing testimony 
should normally be taken in the presence of the plalntliT and subject 
to cross-examination. However, If upon a convincing showing to the 
Board by school authorities, the Board determines that 
confrontation and even cross-examination will Inhibit rather than 
advance the search for truth, the Board may hear the witnesses (or 
some of them) out of the presence of the accused student, and, in 
extreme cases, omit cross-examination by the accused student or 
his representative. Responsibility for probing the accusing 
testimony will then rest with the Board. If testimony Is taken In the 
absence of the accused student, he must be furnished with a 
summary of the testimony he was not permitted to hear. Of course, 
the Board's conclusion to dispense with confrontation or cross- 
examination must be based on a good faith decision, supported by 
persuasive evidence, that the accusing witness will be Inhibited to a 
significantly greater degree than would result simply from the 
inevitable fact that his accusations will be made known to the 
accused student. Such a conclusion might also be based on special 
circumstances concerning the accusing witness. 

In this case, however, there is nothing to indicate tliat the 
Board had any valid basis for dispensing with confrontation of the 
accusing witness or his cross-examination. 

Note that the court would not permit, under any circumstances, the use of 
testimony or statements without revealing to the accused student the content of 
the witness's testimony. Cf. John A. v. San Bernardino City Unified School 
District , supra, 33 Cal. 3d at 308, 654 P.2d at 246, 187 Cal. Rptr. at 477 (Cal. 
1982) (expulsion; finding use of statements without confrontation to violate statute, 
but stating: "We do not preclude the board from relying upon statements and 
reports where It finds that disclosure of Identity and producing the witnesses 
would subject the [student] Informant to significant and specific risk of harm**). 

A New Jersey court was more definitive in rejecting the use of unsigned 
statements by student witnesses who feared retaliation in an expulsion case: "[TJhe 
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school community must be content to deal with threats or intimidation of the kind 
allegedly encountered by invoking the Jurisdiction of the law enforcement 
authorities who must be presumed equal to their responsibilities." Tibbs . suprcL, 
1 14 N.J. Super. 287. 297. 276 A.2d 165. 171 (1971). The court stated that cross- 
examination of school children witnesses should "be carefully controlled by the 
hearing officer or body, limited to the material essentials of the direct testimony, 
and not be unduty protracted." id. 



(f.) Right to Compalsoiy Process 

Most of the courts recognizing the right to confront and cross-examine 
seem to assume that statements by witnesses who do not present themselves for 
cross-examination simply cannot be considered. Thus, these courts have not 
stated that the school has a duty to produce adverse witnesses whose statements 
will be used or to compel the attendance of witnesses favorable to the student. 

In Linwood v. Board of Education . 463 F.2d 763. 770 (7th Cir. 1972). c&-t 
denied, 409 U.S. 1027 (1972). the court refused to hold that the student had a 
right to compulsory process. In Gonzales v. McEuen . supra, 435 F. Supp. at 468 
(CD. Cal 1977). the court stated that the school did not have a duty to produce all 
witnesses to an event, although it then risks the possibility of falling short of its 
burden of proof by not introducing sufficient testimony. Cf. Ring v. Reorganized 
School District No. 3 . 609 S.W.2d 241. 243-44 (Mo. Ct. App. 1980) (where 
administration's witnesses were directed to appear, but witnesses requested by 
student were given the option to appear if they chose, no constitutional violation in 
light of student's failure to show possible injuiy from this and his having made no 
protest about their absence). 

On the other hand, the court in MUls . supra, 348 F. Supp. at 883 (D.D.C. 
1972). in addition to providing for confrontation and cross-examination, gave the 
student's parent or representative "the right to have the attendance of any public 
employee who may have evidence upon which the proposed action may be 
based...". Similarly, the consent decree approved by the court in Jordan v. School 
District of City of Erie . 583 F. 2d 91. 99 (3d Cir. 1978) (dlsciplinaiy transfer for a 
period of six weeks to one year), provides that "All parties or their representative 
shall, at Hearing 11. have the right to compel the attendance of and to question any 
person who has given any information to the School District relevant to the 
proposed transfer for disciplinary reasons." 



Cf.: 



Doe V. Kenny , supra, C.A. No. H-76-199 (D. Conn.. Oct. 12, 1976) (Consent 
Decree, p. 4) (Clearinghouse No. 19.358C) (student right to "require the 
presence of witnesses"); 



■ 



Fielder , supra, 346 F. Supp. at 730 (D. Neb. 1972) (court seemingly rules 
that duty on the school, not on the student, to ask persons primarily aware 
of the reasons for the proposed discipline to attend). 
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■ Wlntera . supra, C.A- No. 78-75 (W.D.N.Y.. May 25. 1978) (SUpulaUon for 
Entry of Judgment, p. 6) (Clearinghouse No. 24.455) fllie principal's 
cooperation In securing the presence of witnesses Is essential."); 

■ Bobbl Jean M. . supra. CA No. 79-576 (M.D Pa.. Nov. 3. 1980) (Consent 
Decree. "Sample Notice.'' p. 2) (Clearinghouse No. 30.528B) (expulsion; 
"right to demand" that opposing witnesses designated by district be present 
at hearing for cross-examination); 

■ Gratton v. Winooskl School District Board of Education. C.A. No. 74-86 (D. 
Vt. April 10. 1974) (Prellmlnaiy InJuncUon. p. 5) (Clearinghouse No. 45.539) 
(indefinite suspension; where plalntiff ldentlfles teachers or student he or 
she wishes to call as a witness, "school authorities" **will assist plaintUT in 
any reasonable manner in arranging for the attendance of such teachers or 
students at the hearing"); 

■ Halrston . sufra, 423 F. Supp. at 185 (S.D. W. Va. 1976) (due process 
required for placement in special education classes would be fulfilled by 
implementing regulations which provide, in part, "the right to request the 
attendance at the hearing of any employee or agent of the county 
educational agency who might have testimony or evidence relevant to the 
needs, abilities, or status of the child"); 

■ Racine Unified School District v. Thompson , supra, 321 N.W. 2d at 339-40 
(Wise. App. 1982) (under Wisconsin law, school board has authority to 
subpoena a witness to an expulsion hearing). 



5. Presentation of The Student's Case 

'The opportunity to be heard must be tailored to the capacities and 
circumstances of those who are to be heard.** 

Goldberg v. Kelly. 397 U.S. 254. 268-69. 
90S.Ct. 1011. 1021 (1970). 

*The opportunity to bring witnesses to appear in his behalf may also 
strengthen the Impact of his case above the frail Impressions which 
a written submission would make. •Particularly wher?^ credibility 
and veracity are at issue. ... written submissions are a wholly 
unsatisfactory basis for decision.*" 

Hagoplan v. Knowlton. 470 F.2d 201. 211 (2dCir. 1972). 
quoting Goldberg , supra, 397 U.S. at 269. 90 S.Ct. at 1021 
(dismissal from militaiy academy due to excessive 
demerits). 



In Goss V, Lopez , the Court stated that a student facing a short suspension 
must be given "an opportunity to present his side of the story.'* 419 U.S. 565, 581, 
95 S.Ct. 729. 740 (1975). Although the Court stopped short of requiring. 
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countrywide, the opportunity to call witnesses in all short suspension hearings, the 
existence of a material factual dispute would seem to be the sort of "unusual 
situation" which could require such further procedures In order to insure a 
meaningful basis for a decision. Id., 419 U.S. at 583-84. 95 S.Ct. at 740-41. See 
comments to Chapter I.C., "What Kind of Due Process" and Chapter IIA. 
"Suspension for Ten Days or Less." There is little reason not to hear those who 
have some relevant information to shed on a disciplinary situation. 

In one case. Crook v. Baker . 584 F. Supp. 1531, 1556 (E.D. Mich. 1984). a 
district court voided a University of Michigan decision to rescind, for academic 
fraud, the granting of a graduate degree. The court stated [id. at 1556): 

".... The inquisitorial, circus-like free-for-all which 
constituted plaintiffs hearing, as a whole, resulted in a great risk of 
erroneous deprivation, (even If those who heard were to have been 
those who decided). The lack of several specific procedural 
safeguards was particularly egregious, however." 

The Court of Appeals for the Sixth Circuit reversed: It considered procedural 
safeguards to be extensive and characterized the hearing transcript as showing 
"simply.. .an informal rather than a trial-type hearing." Crook . 813 F.2d 88, 97-98 
(6th Clr. 1987). It also disagreed with the lower court's holding on particular 
procedures. Id., at 98-100. 

Lower courts, particularly when dealing with long-term exclusion, have 
uniformly upheld tlie student's right to present a defense. Some of these decisions 
refer specifically to the right to present "witnesses or exhibits," while others merely 
use the term "evidence." 

See: 

■ Hagoplan . supra, 470 F.2d at 21 1 (2d Clr. 1972): ("evidence, including 
witnesses..."); 

■ Wasson v. Trowbridge. 382 F.2d 807, 812 (2d Cir. 1967) (dismissal from 
mllltaiy academy: witnesses and other evidence): 

■ Joixlan v. School District of City of Erie. 583 F.2d 91. 98. 99 (3rd Cir. 1978) 
(consent decree) (dlsclpllnaiy transfers for a period of six weeks to a year: 
evidence and witnesses. "Including expert medical, psychological, or 
educational testlmi y"); 

■ Dixon V. Alabama State Board of Education . 2S1 F.2d 150. 159 (5th Clr. 
1961). cert, denied, 368 U.S. 930 (1961) (expulsion; witnesses and 
aflldavlts): 

■ Esteban v. Central Missouri State College . 277 F. Supp. 649. 651 (W.D. Mo. 
1967), approued. 415 F.2d 1077 (8th Clr. 1969). cert, denied, 398 U.S. 965 
(1970) (exclusion for two semestevs; afllda\'lts, witnesses, and exhibits); 

■ Gonzales v. McEuen . 435 F. Supp. 460. 467 (CD. Cal. 1977) (expulsion for 
remainder of year: evidence): 
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■ Mills V, Boarxi of Education of District of Columbia . 348 F. Supp. 866. 883 
(D.D.C. 1972) (suspension, transfer, or other exclusion from student's 
normal program for more than two days; evidence and testimony); 

■ PUSH V, Carey . CA Nos. 73-C-2522. 74-C'-303 (N.D. III.. Nov. 5. 1975) 
(Mem. Opln. and Order, pp. 9-10) (Clearinghouse No. 17.507A). rev'd Inpart 
on ':t>\er grounds sub nom. Plphus v. Carey . 545 F.2d 30 (7th Qr. 1976) 
(reversed because of lower court's failure to award damages to students). 
rev'd on other grounds, 435 U.S. 247. 98 S.Ct. 1042 (1978) (reversed on 
damages Issue) (suspensions potentially beyond 10 days; witnesses, 
evidence); 

■ Quintanlllav. Carey . C.A. No. 75-C-829 (N.D. 111.. Mar. 31. 1975) (Mem. 
Opln. and Order, p. 6) (Clearinghouse No. 15.369A) (transfer equivalent to 
permanent expulsion; witnesses); 

■ Mello V. School Committee of New Bedford . C.A. No. 72-1146F (D. Mass.. Apr. 
6. 1972) fTemporary Injunction, p. 2) IClearlnghouse No. 7.773) (any 
exclusions; evidence); 

■ Speake v, Grantham . 317 F. Supp. 1253. 1258 (S.D. Miss. 1970) (Indefinite 
suspension; witnesses and other evidence); 

■ Fielder v. Board of Education . 346 F. Supp. 722. 724. 731 (D. Neb, 1972) 
(expulsion for remainder of year; witnesses, documents, and own 
testimony); 

■ Winters v. Board of Education of City of Buffalo . C.A. No. 87-75 (W.D.N.Y.. 
May 25. 1978) (Stipulation for Entry of Judgment, p. 6) (Clearinghouse No. 
24.455) (suspension beyond five days; witnesses and other evidence); 

■ Givens v. Poe . 346 F. Supp. 202. 209 (W.D.N.C. 1972) (suspension "for any 
considerable j)erlod of time"; evidence); 

■ Corr V, Mattheis . 407 F. Supp. 847. 853 (D.RI. 1976) (termination of federal 
financial aid; evidence); 

■ Hobson v. Bailey . 309 F. Supp, 1393. 1402 (W.D. Tenn. 1970) (indeflnite 
suspension; affidavits and witnesses); 

■ Sullivan V. Houston Independent School District . 307 F. Supp. 1328. 1346 
(S.D. Tex. 1969) (suspension for "substantial period of time"; witnesses and 
other evidence); 

■ DePrima v. Columbia-Green Community College . 89 Misc. 2d 620. 392 
N.Y.S.2d 348. 350 (N.Y. Sup. Ct. 1977) (disciplinary probation; witnesses); 

■ Morrison v. University of Oregon Health Sciences Center . 68 Or. App. 870. 
877, 685 P.2d 439. 444 (Or. App. 1984) (dismissal from graduate school; 
'The entire purpose of a hearing is undermined when relevant factual 
Information is discussed and considered for the ilrst time in a closed 
session without the opportunity for objection or response); 

■ North V. West Virginia Boaixl of Regents . 233 S.E.2d 411. 417 (W. Va. 1977) 
(expulsion; "to present evidence on his [her] own behalf). 
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■ Doe V, Kenny. C.A* No. H-76-199 (D. Conn., Oct. 12, 1976) (Clearinghouse 
No. 19,358C) (Consent Decree, p. 4) (disciplinary transfers; right to testify, 
present witnesses and other evidence); 

■ Bobbi Jean M. v. Wyoming Valley West School District C.A. No. 79-576 
(M.D. Pa., Noy. 3. 1980) (Clearinghouse No. 30.528B) (Consent Decree. 
"Sample Notice.'' p. 2) (exclusion beyond ten days; testify and produce 
witnesses); 

■ Hairston y. Drosick . 423 F. Supp. 180. 185 (S.D. W. Va. 1976) (due process 
required for placement in special classes would be met by implementing 
regulations proylding. in part, **that the parties haye an opportunity to 
present their eyldence and testimony*). 

But see: 

■ Tasbyy. Estes . 643 F.2d 1103. 1106 (5th Cir. 1981) (no 

due process yiolation where teacher witnesses called by students had to 
( tain principal's permission and student witnesses had to obtain parents 
permission; no showing that any student was eyer denied the presence of a 
necessary witness). 

In Wasson v. Trowbridge , supra, 382 F.2d at 812 (2d Clr. 1967). the court 
stated that students must be allotted adequate time at the hearing to present their 
defense. 



Compulsory Process 

Under compulsory process, witnesses are required to appear if requested. 
There are also other methods by which a school can help to obtain the presence of 
requested witnesses. Any of these can be helpful when a witness with favorable 
testimony Is either reluctant to testify or is dlfllcult to locate. The case law on 
compulsory process is discussed In Chapter in.F.4.(r). **Adverse Witnesses and 
EJyidence." 



Who Goes First? 

The case against the student should be presented by the school's 
representative before the student has to present his/her case. This requirement Is 
consistent with the presumption that the student is Irmocent. The studem should 
be able to respond to the specific charge(s) against him/her. rather than having to 
mount a general defense against undetermined evidence. See Goss v. Lopez , 
supra, 419 U.S. 565. 581. 95 S.Ct. 729. 740 (1975) ("noUce of the charges against 
him and. if he denies them, an explanation of the evidence the authorities have 
and an opportunity to present his side of the story"). In fact, if sufficient evidence 
is not presented to establish the student's wrongdoing, the student should be 
found Innocent without having to present any evidence. 
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See Chapter III.F.6m ''Privilege Against Self-incrimination;" Chapter ULF.?.. 
"Burden of Proof, Presumption of Innocence;" and Chapter IILG.!., "Findings: 
Determlnailon of Misconduct." 

See especiallu In re DeVore , 11 Educ. Dept. Rep. 296 (N.Y. Educ. Comm'r 
1972) (quoted at length in Chapter III.F.7.) (where the student was required to 
come forward first at the hearing, the validity of the hearing was overturned). 



6. Privilege Against SelMncrimination 

"No person ... shall be compelled in any crimtnol case to be a witness 
against himself...." 

U.S. Const amend v. 



(a.) Introduction 

The privilege against self-incrimination is, of course, related to the 
question of the safeguards necessaiy to assure that admissions or 
confessions are reasonably trustworthy, that they are not the mere fruits of 
fear or coercion, but are reliable expressions of the truth. Ihe rcx)ts of the 
privilege are, however, far deeper.... One of Its purposes is to prevent the 
state* whether by force or by psychological domination, from overcoming the 
mind and will of the person under InvcsUgatlon and depriving him of the 
freedom to decide whether to assist the state In securing his conviction. 

It would Indeed be surprising If the privilege against self-incrimination were 
available to hardened criminals but not to children.... As Mr. Justice White, 
concurring, stated In Murphy v. Waterfront Commission , 378 U.S. 52, 94. 84 S.Ct. 
1594. 1611, (1964): 

The privilege can be claimed In any proceeding, be It criminal or 
civil, administrative or Judicial, InvesUgatoiy or adjudlcatoiy. ♦ ♦ ♦ It 
protects any disclosures which the witness may reasonably 
apprehend axM be used In a criminal prosecution or which could 
lead to other evidence that might be so used* (Emphasis added [by 
the Court].) 

# # # 

Against the application to Juveniles of the right to silence, it Is 
argued that Juvenile proccf dings are 'clvir and not 'criminal,* and therefore 
the privilege should not apply. It Is true that the statement of the privilege 
in the Fifth Amendment, which Is applicable to the States by reason of the 
Fourteenth Amendment, Is that no person 'shall be compelled in any 
criminal case to be a witness against himself.* (Emphasis added by Court.] 
However, It Is also clear that the availability of the privilege does not turn 
upon the type of proceeding in which its protection Is invoked, but upon the 
nature of the statement or admission and the exposure which It Invites. 
The privilege may. for example, be claimed In a civil or administrative 
proceeding. If the statement Is or may be Inculpatory. 
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It would be entirely unrealistic to carve out of the Flllh Amendment all 
statements by Juveniles on tlie groimd that these cannot lead to 'criminal* 
involvement. In the first place. Juvenile pn)ceedlngs to determine 
'delinquency/ which may lead to commitment to a state institution, must be 
regarded as 'criminal' for purposes of the privilege against self- 
incrimination.... And our Constitution guarantees that no person shall be 
'compelled' to be a witness against himself when he is threatened with 
deprivation of his liberty -- a command which this Court has broadly 
applied and generously implemented in accordance with the teaching of the 
history of the privilege and its great ofHce in mankind's battle for freedom. 

In addition, ... there is little or no assurance ... that a Juvenile 

apprehended and interrogated by the police or even by the Juvenile Court 

itself will remain outside of the reach of adult courts as a consequence of 

the offense for which he has been taken into custody. 

« t « 

(Ht seems probable that where children are induced to confess by 'paternal' 
urglngs on the part of ofllcials and the confession is then followed by 
disciplinary action, the child's reaction is likely to be hostile and adverse - 
the child may well fee! that he has been led or tricked into confession and 
that despite his confession, he is being punished. 

Further, authoritative opinion has cast formidable doubt upon the 
reliability and trustworthiness of 'confessions' by children. 

I n re Gault , 387 U.S. 1, 47-52, 87 S.Ct. 
1428, 1454-56(1967) (footnotes omitted). 



This Court has been asked to rule on the question of whether the 
refusal of a student to testify before a school board in a matter involving 
charges against him for violation of Policy 5131 (possession of marijuana] 
can be used against him as an admission of guilt. 

The Court holds that one cannot be denied his Fifth Amendment 
right to remain silent merely because he is a student. Further, his silence 
shall under no circumstances be used against him as an admission of guilt. 

... The considerations of age must also be weighed, with greater protections 
being afforded children due to their youth. 

Caldwel) v. Cannadv. 340 F. Supp. 835. 840-41 
(N.D. Tex. 1972) (expulsion for remainder of 
semester). 



For additional Supreme Court pronouncements on the privilege against stif- 
incrlmination. generally, see Griirin v. California , 380 U.S. 609, 613-14, 85 S.Ct. 
1229, 1232-33 (1965) rMurphy v. Waterfront Commission , 378 U.S. 52, 55. 84 
S.Ct* 1594. 1596-97(1964). 
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(b.) Letfal Pases for Applying the Privilege In Schools 

First. In re Gault . supra. 387 U.S. 1. 87 S.Ct. 1428 (1967). reinforced the 
rule that a person may exercise the fifth amendment right to remain silent in an 
administrative proceeding, such as a school disciplinary proceeding, where he or 
she reasonably believes that his or her testimony might be used against him or her 
in a later criminal or Juvenile proceeding. This provides one ex.planaUon of the 
holding in CaldweU . supra, 340 F. Supp. at 840-41 (N.D. Tex. 1972). See also 
Adibi-Sadeh v. Rei^ County College. 454 F. Supp. 552. 556 (S.D. Tex. 1978) ('The 
others refused to testify at the individual Idiscipllne) hearings, electing instead to 
assert their Fiftli Amendment right against self-lncriminaUon because of pending 
criminal trespass charges which had been filed against them."). This doctrine has 
also been appUed by the Supreme Court to other administrative proceedings. See, 
e.g., Lefkowitz v. Cunningham . 431 U.S. 801, 804-05. 97 S.Ct. 2132. 2135 (1977) 
(rernoval of political party officer): Snevack v. Klein . 385 U.S. 511. 87 b.Ct. 625 
(1967) (disbarment proceedings): Murohv v. Waterfront Co mmission, supra, 378 
U.S. 52. 84 S.Ct. 1594 (1964) (commission hearing). 

Second, the fifth amendment is applicable to clvU or administrative 
proceedings if they are basically equivalent to or their sancUons are as severe as 
criminal proceedings, as in In re Gault . Sgg Gonzalez v. McEuen. 435 F. Supp. 
460. 470-71 (CD. Cal. 1977). where, following CaldweU. the court held that the 
privilege against self-lncriminaUon applied in a school disciplinary hearing for 
iiUsconduct (which apparently was not going to lead to later criminal proceedings). 
The court stated. 'There is no question that a high school student who is published 
by expulsion (for remainder of year) might well suffer more Injury than one 
convicted of a criminal offense." 

In Allen v Illinois . 47^3 U.S. 364. 106 S.Ct. 2988 (1986). the Supreme Court 
addressed the issue implicitly decided in Caldwell and Gonzales - the meaiiing of 
the Fifth Amendment reference to "any criminal case." Allen concerned 
proceedings under the lUtools Sexualty Dangerous Persons Act. allowing long-term 
commitments of offenders. A five-person majority held that these proceedings 
"were not •criminal* within the meaning of the Fifth Amendment...." Id, 478 U.S. 
at 375. 106 S.Ct. at 2995. The key language of the majority opinion was as follows 
[id., 478 U.S. at 370. 106 S.Ct. at 2995): 

In shcrt. the State has disavowed any Interest in 
punishment, provided for the treatment of those it commits, 
and established a system under which committed persons 
may be released after the briefest time in confinement. The 
Act; thus does not appear to promote cither of the 'traditional 
alms of punishment-retribution and deterrence.' (citations 
omitted) 

The minority in Allen , focusing on the lengthy possible confinement and "the heavy 
reliance on the criminal justice system." concluded that the proceeding must be 
considered 'criminal' for purposes of the Fifth Amendment." Id, 478 U.S. at 379, 
106 S.a. at 2997. 
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The rationale of the majority in Allen provides some support for the results 
in Caldwell and Gonzales . School districts typically do not ofTer services or other 
"treatment" to expelled students. Their goal is "retribution and deterrence." 

On the other hand, Baxter v. Palmigiano . 425 U.S. 308, 96 S.Ct. 1551 
(1976) raises quesUons about the Caldwell and Gonzales holdings. In Baxter . 
Rhode Island rules for prison disciplinaiy proceedings allowed an Inmate "to 
remain silent," but provided that "his silence would be held against him" in the 
discipline hearing. The Court found no vlolaUon of the privilege against self- 
incrimination, stating: "Prison disciplinary hearings are not criminal 
proceedings:..." Id., 425 U.S. at 316, 317, 318, 96 S.Ct. at 1557-58. The Court 
added that silence did not produce an automatic guilty finding and "was given no 
more evidentiary value than was warranted by the facts surrounding (thel case." 
Id, 425 U.S. at 317-18, 96 S.Ct. at 1557-58. 

In Morale v. Griirel. 422 F. Supp. 988, 1003 (D.N.H. 1976) Oong-term 
suspension from public vocational school), the Court followed B axter , ruling that 
reliance on silence "as one factor pointing toward a guilty finding" violated neither 
the privilege, nor due process of law. See also Picozzi v. Sandalow . 623 F. Supp. 
1571, 1582 (E.D. Mich. 1986) (a hearing to address a student's reenrollment in law 
school would be "a civil proceeding" rather than a "criminal case" within the 
meaning of the Fifth Amendment: therefore, the fact that plalntilTs refusal to take 
a polygraph test "might be used at the administrative hearing as evidence that he 
set [a] fire does not threaten his privilege"): ar.d Birdsev v. Grand Blanc 
Communltv School. 344 N.W. 2d 342, 344 (Mich. App. 1983) (expulsion: 
"...evidentiary hearing conducted in this case was civil and not criminal in 
nature...": Miranda warning not required). 

Finally, the use of an accused student's compelled testimony, if seen to 
deny fundamental fairness or to create too lar^ge a risk of untrustworthiness, may 
be a violation of he due process clause even in situations where the fifth 
amendment itseli is not applicable. Goldwvn v. Allen . 54 Misc. 2d 94, 281 N.Y.S.2d 
899 (N.Y. Sup. Ci. 1967) (withdrawal of New York State Regents ExaminaUon 
privileges for one year baseo mi student's confession of cheating, which was later 
recanted: "...(Tlhis couit questions the efllcacy of the statements elicited from 
infant peUUoner since it appears from the papers presented that the investlgaUon 
conducted after infant petitioner's initial explanation was intended to disprove the 
statement which Lhe school authoriUes found not credible."). The porUon of the 
Bpxter opinion, supra, noting the limited weight given silence, may be deemed to 
embody a generai due process concern, independent of the privilege against self- 
incrimination. Sige Morale v. Grigel . supra, 422 F. Supp. at 1003 (reliance on 
silence did not constitute a due process violation). Compare Suzuki v. Alba . 438 F. 
Supp. 1 106, 1 1 1 1 - 12 & n. 13 (D. Ha. 1977) (civil commitment to a psychiatric 
facility: privilege appUcable: "In the instant case, one's silence is not used for 
evidentiary purposes, but is used as a Justification for hospitalization when there is 
otherwise ins^ulllclent evidence for commitment"). 
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(c.) ImpUcationt of the Privilege - Silence Not Basis for 
Punishment 

The fifth amendment protects a person from being compelled to testify 
against himself or herself. If the government Imposes a serious penalty for refusal 
to testify, then It has introduced a form of compulsion. Thus, in sltuaUons in 
which a person has a right to exercise a Fifth \mendment privilege, several 
decisions have held that exercising that privilege and remaining silent cannot be a 
basis for punishment or be taken as an admission of guilt In the administrative 
proceeding. 

See: 

■ Leflcowitz . supra 431 U.S. at 805-06. 97 S.Ct. at 2135-36 (1977) (removal of 
political party ofllcer); 



■ Spevack . supra, 385 U.S. at 514-16. 87 S.Ct. at 628 (19G7) (disbarment 
proceeding); 

■ Gonzales , supra. 435 F. Supp. at 471 (CD. Cal. 1977) ("The court holds 
that comment by counsel on the students' refusal to testify, and arguments 
that guilt could be Inferred from such refusal was a violation of the students 
Fifth Amendment rights"): 

■ Caldwell , supra 340 F. Supp. at 840-41 (N.D. Tex. 1972) (expulsion for 
remainder of semester); 

■ In re DeVore . 11 Educ. Dept. Rep. 296 (N.Y.S. Educ. Comm r 1972) 
(Indefinite suspension overturned where superintendent based his decision 
on student's choosing to remain silent; violation of school's obligation to 
come forward with sufUclent evidence and of student's right to a 
presumption of Innocence) (quoted at length in Chapter I11.F.7.. "Burden of 
Proof. Presumption of Innocence"). 

But see decisions finding a disciplinary decision not 
to be a "criminal case" for Fifth Amendment purposes: 

■ Plcozzl v. Sandalow . supra 623 F. Supp. at 1581-82 (E.D. Mich. 1986) 
(altcmaUve holding; "...refusal would have virtually no probative value..."); 

■ Morale v. Grlgel . supra. 422 F. Supp. at 1003 (D.N.H. 1976) (appropriate 
use made of silence In disciplinary proceeding). 

Compare: 

■ Adibl-Sadeh v. Bee County College , supra, 454 F. Supp. at 558 (S.D. Tex. 
1973) (where students who face criminal charges assert privilege In college 
disciplinary proceeding they can not also "(prevent) the Committee from 
considering ths evidence before it"). 
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The Issues here are connected to the requirement that the burden of proof 
be placed on the school and that the student not be punished unless sufilclent 
evidence has been Introduced to conclude that he/she is guilty. See Chapter 
III.F.7. (including In re DeVore) and Chapter III.G.l. 



(d.) "Miranda Warnings" 



The question of the applicability of "Miranda warnings" in schools [see 
Miranda v. Arizona . 384 U.S. 436. 478-79. 86 S.Ct. 1602. 1630 (1966)1 has been 
raised frequently, with a student successful only once. 

See: 

■ Commonwealth v. A Juvenile . No. 3909 JV 55. District Court Department, 
Brookline Division, Massachusetts. Order on Motion to Suppress, December 
22, 1989 (Clearinghouse No. 45.538) (allowing motion to suppress 
statement made by Juvenile to school princlp^ who was investigating 
vandalism incident; "... Miranda- type warnings are required in 
Massachusetts in the case of custodial-type interrogations of students in 
the public schools"; the principal "saw his role as that of aiding the -wllce or 
at least establishing a foundation for referral of the problem to the police"). 

But lee: 

■ Belts V. Board of Education of City of Chicago . 466 F. 2d 629, 631 & n.l 
(7th Cir. 1972) (disciplinaiy transfer "Miranda warnings" not required); 

■ Buttnv V. Smiley . 281 F. Supp. 280, 287 (D. Colo. 1968) (suspension; 
university not required to Inform student of his right to remain silent); 

■ Boynton v. Casey . 543 F. Supp. 995, 997-98 (D. Me. 1982) (suspension and 
expulsion; student has no right to be advised of the right to remain silent); 

■ Pollnow V. Glennon . 594 F. Supp. 220. 224 (S.D.N.Y. 1984) (indcnnite 
suspension; school is not required to tell student of the right to call a parent 
or to remain silent at iniUal. informal meeUng. i.e.. no Miranda -type 
warning is necessary); 

■ Adams v. City of Dothan . 485 So. 2d 757. 761-62 (Ala. Civ. App. 1986) 
(expulsion; Miranda warnings not required); 

■ Adams v. School Board of Brevard County . 470 So. 2d 760. 762 n.2 (Fla. 
App. 1985) (expulsion for remainder of year and summer session; Miranda 
"has not been extended to a student questioned by school ofHcials in 
furtherance of their disciplinaiy duties"); 

■ Birdsev v. Grand Blanc Community Schools . 344 N.W. 2d 342. 344 (Mich. 
App 1983) (expulsion; "a statement taken without benefit of Miranda 
warnings is not barred from evidence in a civil proceeding"); 
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State V. Wolfer. 693 P. 2d 154, 158-59 (Wash. App. 1984) (convicUon In 
Juvenile court of possession of stolen property: school security personnel 
need not give Miranda warning). 



(e.) Disciplinary Hearing While Criminal Charges are Pending 

Courts have been unsympatheUc to students seeking to stay disclpllnaiy 
hearings until pending criminal charges are resolved. In Pollnow v. Glennon. 
supra, 594 F. Supp. 220, 224 (S.D.N.Y. 1984). the court rejected plalntlfTs 
argument: 

Finally, as to the Pollnow's [sic] claim of impropriety in 
holding a § 3214 hearing while criminal charges Involving the same 
conduct are pending, the Courts have long held this to be 
permissible. Matter of Manigaulte . 63 Misc. 2d 765, 313 N.Y.S.2d 
322 (1970), and Matter of Johrson v. Board of Education . 62 Misc. 
2d 929 [at 933], 310 N.Y.S.2d 429 [at 429] (1970), where the Court 
stated: 

Iljf the petitioners' contentions were carried to their 
logical conclusion, it would result in the absurd situation 
wherein a student who violated a rule or regulation short of 
the commission of a crime could be suspended after a 
hearing for a period of greater than five days, while one who 
committed a serious crime on school property, be it assault, 
arson, attempted murder, etc., could not be suspended for 
m( .c than five days and would be entitled to attend school 
until there was a disposition of the criminal charges. Such a 
situation cannot be condoned.... 



See also: 

■ Wtmmerv. Lehman . 705 F. 2d 1402. 1406-07 (4th Qr. 1983) (discharge 
from Naval Academy and transfer to acUve duty status: due process did not 
require postponement of disciplinary hearing until after criminal 
proceedings based on same incident; plaintiff had the right to remain silent 
in the disclpllnaiy proceeding): 

■ Hart, supra 557 F. Supp. 1379. 1384-85 (W.D. Mich. 1983) (constituUon 
does not require i,x)Stponement of disciplinary hearing: citing other 
decisions). 



Compare: 

■ Gabrilowltz v. Newman . 582 F.2d 100 (1st Cir. 1978). 

where a student was faced with having to decide whether to tesUiy at his 
disciplinary hearing, which occurred while criminal charges were pending 
concerning the same Incident. The court held that, if the student tesUfled. 
the ftfth amendment would not bar the later use of his testimony in the 
criminal proceedings because he was not being "compelled" to testify at the 
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dlsclpUnaiy hearing. The court reached this conclusion only after 
determining that the university's policies guaranteed that the decision 
would be based only on the evidence presented even if the student remained 
sUen'i, and that there was no evidence that the hearing patel would give 
weight to his silence. Hie court held that the student had the right to 
counsel to help him make the decision; 

McLaughlin v. Massachusetts Maritime Academy . 564 F. Supp. 809 (D. 
Mass. 1983) (dismissal from Academy for nonacademic violations; cadet did 
not have "a lawyer of his own choice with whom to consult and advise," 
despite pendency of criminal charges; following Gabrilowitz) ; 

Smith V. Utile Rock School District. 582 F. Supp. 159. 

161 (E.D. Ark. 1984) (expulsion for remainder of semester, rule allowing 

school to take dlscipllnaiy action for ofT-campus conduct would be 

meaningless if school authorities were forced to await outcome of criminal 

proceeding). 



(f.) Related Issue - Student Interrogation Outside of Hearings 

Issues of self-incrimination and privilege in schools are not limited to 
questioning at the hearing Itself. They can extend to questioning at other times by 
school officials and by police. See §IV.C.. "Police In Schools;" §IV.E.. "CoUecUon of 
Information About Students;" §IV.G.. "Privileged Communications." in the Center s 
1982 manual School Discipline and Student Rights. 



7. Burden of Proof and Presumption of Innocence 



"Defendants shall bear the burden of proof as to all facts and 
as to the appropriateness of any disposition and of the alternative 
educational opportunity to be provided during any suspension." 

Mills V. Board of Education . 348 F. SMpp. 866. 
882 (D.D.C. 1972) (suspension, transfer, or 
other exclusion from student's normal 
program for more than two days). 



The burden of proving the student's guilt rests on the school officials who 
seek to exclude or otherwise discipline the student. The student is presumed to be 
irmocent and carmot face sanction unless the school proves the case against 
him/her. Thus. Goss v. Lopez , supra, 419 U.S. at 581. 95 S.Ct. at 740. describes 
the hearing in the case of a "usual" short suspension, in part as follows: "...the 
student [is] r'ven oral or written notice of the charges against him and. if he denies 
them, an explanation of the evidence the authoriiies have and an opportunity to 
present his side of the story" (emphasis added). The following excerpt from In re 

158 

ERIC ^ 



Specific Elements of Due Process 



Chapter III 



DeVore . 11 Educ. Dept. Rep. 296 (N.Y. Educ. Comm'r 1972), clearly allocates the 
burden of proof to the school. 

Raymond DeVore was indefinitely suspended from school.... 
The basis for the suspension was the fact that Raymond DeVore had 
been 'arrested' for an alleged offense invohnng possession of 
dangerous drugs. A hearing was offered the student by the 
superintendent, but no chaiges were filed or served. Further, no 
evidence was introduced by the school officials at tlie hearing. The 
decision to suspend was made solely on the basis of the arrest and 
upon the student's refusal to answer Superintendent Frlot's 
question as to whether he had ever possessed drugs In school. The 
student refused to answer questions on possible drug use based 
upon his counsel's warning that he had a right not to answer 
questions which might Incriminate him both In the administrative 
proceeding and at a possible subsequent criminal trial. 

It is apparent from a reading of the transcript that the 
superintendent of schools misconceived his role as a hearing officer under 
Education Law § 3214(3) (c). Hiis misconception is best characterized In the 
following colloquy between the superintendent and petitioner's counsel. 

Mr. Manak: Now at a hearing ordinarily the burden is on 

the school to go forward with some evidence. 
Dr. Friot: Well, now this is not a prosecution. This 

is a hearing. The law says you are entitled to be 

heard. You now have your opportunity to be heard. 

So? 

Section 3214(3)(c) requires that a student be given an opportunity 
for a full evidentiary hearing before he may be suspended from school for 
more than five days. Although the proceeding is administrative, it is 
nevertheless an adversary proceeding, and the responsibility for 
establishing that the student Is guilty of misconduct rests with the 
complaining school officials. In Matter of Port (9 Educ. Dept. Rep. 107 
(IN.Y. Educ. Comm'rl 1970), I noted: 

Before a pupil may be disciplined, whether it be by 
expulsion, suspension cr curtailment of privileges, two 
essential elements must be present. There must be some 
conduct which serves as the predicate for the imposition of 
discipline and there must be a reasonable degree of certainty 
that the pupil was the perpetrator of, or otherwise 
participated in, such conduct. 

It is clear that the responsibility for establishing both 
elements In a disciplinary situation rests with the school officials. It 
is equally well settled that the student must be afforded the basic 
presumption of Innocence or \^Tongdolng until his guilt has been 
established by direct, competent evidence of misconduct (Matter of 
Rodriguez . 8 Educ. Dept. Rep. 214 ((N.Y. Educ. Comm'rj 1969); 
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Matter of Rose . 10 (Educ. Dept. Rep.) 49 (IN.Y. Educ. Comm'r) 
1970): Matter of Watson . 10 (Educ. Dept. Rep.) 90 ((N.Y. Educ. 
Comm'rl 1971)). 

See also: 

■ Jackson v. Havakawa . 761 F.2d 525, 527 (9th Clr. 1985) (reprimands, 
probations, and expulsions; "No dlsclplinaiy action could be taken on 
grounds which were not supported by substantial evidence. Defendants 
presented no evidence to show that the students Individually committed 
disorderly acts."; emphasis added). 

Cf.: 

■ John A. v. San Bernardino Unified School District . 33 Cal. 3d 301, 307, 654 
P.2d 242. 246, 187 Cal. Rptr. 472, 476 (Cal. 1982) (expulsion; "The 
(statute's] requirement that the board's decision to expel be supported by a 
preponderance of the evidence establishes that the burden is on the school 
district to establish cause for expulsion"). 

Compare: 

■ Schalll v. Tippecanoe County School Corp. . 864 F.2d 1309. 1323-24 (8th 
Clr. 1988) (random drug testing program for participants In high school 
lr;^erscholastic athletics; when two tests yield positive results, student 
viiereailer has the burden of proving results erroneous; no due process 
violation). 



MUls and DeVore . supra, and the cases cited therein are among the few 
cases to address the issue of presumption of irmocence explicitly. See also Matter 
of Chittv . 12 Educ. Dep. Rep. 282 (N.Y. Educ. Comm'r 1973). Nevertheless, all the 
cases dealing with the degree of evidence necessaiy [see §XI.G.l., "Determination 
of Misconduct." In the Center's 1982 manual School Discipline and Student Rights] 
implicitly assume that the burden is on those who are accusing the student, 
despite the differences as to the degree of that burden. Also note that the court in 
Dixon V. Alabama State Board of Education , 294 F.2d 150, 158 (5th Clr. 1961). 
cert, denied, 368 U.S. 930 (1961). stated: "The notice should contain a statement of 
the specific charges and grounds which, if proven, would Justify expulsion under 
the regulations of the Board of Education." (Emphasis added.) In St. Ann v. Palisi , 
495 F.2d 423. 425 (5th Cir. 1974), in which the court held that students were 
wrongfully punished for the conduct of their parent, the court stated: "Freedom 
from punishment In the absence of personal guilt is a fundamental concept In the 
American scheme of Justice. In order to intrude upon this fundamental liberty 
governments must satisfy a substantial burden of Justification." (Emphasis in 
original.) 

In Giles V. Rcdfem . CA. No. (N.H. Super. Ct.. Cheshire County. Jan. 18, 

1977) (Decree, pp. 3-4. 15-16) (Clearinghouse No. 20.624) (suspension for 
remainder of semester), the court found a denial of due process. In part because 
the dean resolved a conflict in the hearing testimony between the accused 
student's version and a student security ofllcer's version by relying on "the 
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principle of the prima facie nature of the testimony of a law (security) officer." To 
this logic, the court replied, "While this 'principle* has wide currency In many 
totalitarian countries, the court Is not aware of Its existence as a principle of 
Anglo-Saxon law." 

Cf.: 

■ Newsome v. Batavla Local School District , 842 F.2d 920, 927 (6th Clr. 1988) 
(expulsion: burden on school olllclals to inform student of evidence so 
student will have opportunity to rebut). 

As the opinion in DeVore . supra, 11 Educ. Dept. Rep. 296 (N.Y. Educ. 
Comm'r 1972), demonstrates, the allocation of the burden of proof and the 
presumption of Irmocence are related to certain other procedural requirements. 
First, the presumption of Innocence allows the student to remain silent if he/she 
chooses, in light of the requirement that the school must submit sufficient 
evidence of guUt. See Chapter III.F.6., "Privilege Against Self-incrimination;" and 
Chapter III.G. 1 ., "Determination of Misconduct." Second, placing the burden on 
the school means that the person presenting the case against the student must 
come forward first. See "Who Goes First?" in Chapter III.F.5., "PresentaUon of the 
Student's Case." If sufficient evidence against the student has not been presented, 
the case should be dismissed, without the student having to rebut the school's 
evidence and present evidence to prove his/her Innocence. 



8. Rules of Evidence 



"Plaintiffs and their counsel... may object to the admission of any 
testimony or evidence." 

Soeake v. Grantham , 317 F. Supp. 1253, 1258 (S.D. 
Miss. 1970) (Indefinite suspension). 
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However, courts have adhered to the belief that school administrators 
should not be required to learn the rules of evidence since other procedural 
safeguards are thought to work to ensure a fair hearing. Thus, arguments from 
excluded students that formal rules of evidence were not followed will generally 
receive little attention from the courts. As one court stated: 

There is a seductive quality to the argument -- advanced 
here to Justify the importation of technical rules of evidence Into 
administrative hearings conducted by laymen -- that since a free 
public education Is a thing of great value, comparable to that of 
welfare sustenance or the curtailed liberty of a prisoner, the 
safeguards applicable to these should apply to It.... In this view we 
stand but a step away from the application of the strictissimijurts 
due process requirements of criminal trials to high school 
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disciplinary processes. And If to high school, why not to elementary 
school It will not do. 

1 1 1 

Basic fairness and integrity of the fact-finding process are the 
guiding stars. Important as they are, the rights at stake In a school 
disciplinary hearing may be fairty determined upon the Tiearsa/ 
evidence of school administrators charged with the duty of 
investigating the incidents. We decline to place upon a board of 
laymen the duty of observing and applying the common-law rules of 
evidence. 

Bovklns v. Fairfield Board of Education . 492 
F.2d 697, 701 (5th Cir. 1974). 

Accord: 

■ Brewer v. Austin Independent School District , 779 F.2d 260, 263 (5th Cir. 
1985) (suspension for remainder of school year; '*we reject any suggestion 
that the technicalities of criminal procedure ought to be transported into 
school suspension cases"); 

■ Newsome v. Batavla Local School District , 842 F.2d 920. 926 (6th Cir. 1988) 
(expulsion: school administrators are not required to know or follow 
common law rules of evidence); 

■ Nash V. Auburn University , 812 P.2d 655, 665-66 (11th Cir. 1987) 
(suspensions for cheating; "...student disciplinary hearings... need not 
conform to formal rule of evidence"; noting also that evidence In question 
would have been admissible under Federal Rules of Evidence); 

■ Svkes V. Swcenev . 638 F, Supp. 274, 279 (E.D. Mo. 1986) (expulsion; formal 
procedures and rules of evidence are not required in student discipllnaiy 
proceedings); 

■ Racine Untiled School District v. Thompson , 107 Wis. 2d 657, 664, 321 
N.W.2d 334. 337-38 (Wis. Ct. App. 1982) (expulsion; "We are persuaded ... 
that the hearsay statements from schoolteachers or staff members were 
admissible. We agree ... that a lay board cannot be expected to observe the 
niceties of the hearsay rule. Moreover, In the absence of an allegation of 
blasr we can conceive of no reason why school staff would fabricate or 
misrepresent statements of this sort. Such statements, then, have 
sufllclent probative force upon which to base, In part, an expulsion"), 

See also: 

■ In re Appeal of McClellan . 82 Pa. Commw. 75, 475 A.2d 867 (Pa. Commw. 
Ct. 1984) (twenty-four day suspension; under governing statute, board Is 
not bound by technical rules of evidence and may consider all evidence that 
is relevant and of "reasonably probative value"). 
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(a.) Cieneral Standard for Admission of Evidence 



Agencies may admit any relevant evidence, except that they 
shall observe the rules of privilege recognized by law. A finding may 
be supported by the kind of evidence on which responsible persons 
are accustomed to rely in serious affairs, whether or not the 
evidence would be admissible before a Jury. Agencies may exclude 
evidence which is irrelevant, cumulative, or lacking in substantial 
probative effect. 

K.C. Davis, Administrative Law Treatise § 14.06 
(1958). 



The lormulaUon in Davis's treatise is often cited as a standard for hearings 
before administrative agencies. See, for example, the Massachusetts 
Administrative Procedure Act, Mass. Gen. L. ch. 30A. §11 (2). It eliminates the 
need for hearing officers to become experts in. for example, all the facets of the 
hearsay rule and its exceptions. 

See: 

■ Crook v. Baker. 813 F.2d 88. 99 (6th Clr. 1987) (revocation of degree: 
reliance on hearsay evidence does not violate due process; further, court 
would not consider argument since no objection was made); 

■ Brands v. Sheldon Community School . 671 F. Supp. 627. 632 (N.D. lowa 
1987) (exclusion from extracurricular activities; hearsay Is admissible In 
school board proceeding); 

■ Adams v. School Board of Brevanl County . 470 So. 2d 760 (Fla. Dlst. Ct. 
App. 1985) (expulsion of five students for remainder of school year and 
summer session; hearsay evidence Is admissible to support a finding of fact 
so long as there Is other competent evidence). 

Nevertheless, some courts hold that the right of confrontation prohibits 
school disciplinary tribunals from considering statements against the student 
made by witnesses who are not present at the hearing for questioning by the 
student/ parent. See cases cited in Chapter in.F.4.(d.).(e.), "Adverse Witnesses and 
Evidence." 

Statutes or rules may establish "rules of evidence" applicable to a particular 
proceeding. 

See: 

■ John A. V. San Bemaidlno City Unified School District . 654 P.2d 242. 246 
(Cal. 1982) (expulsion; sole reliance on witness statements was violative of 
statutory requirement that evidence be of "the klnd...upon which reasonable 
persons are accustomed to rely In the conduct of serious affairs"); 
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Morrison v. Untvcrslty of Oregon Health Services Center. 685 P.2d 439. 441. 
443-44 (Or. App. ll>84 (acadenilc dismissal from dental school; panel 
violated statutoiy standard and ''student guide" by consldeiing during 
deliberations evidence outside the hearing record). 



(b.) Hearing Confined to ttie Cliarges 



Allowing the consideration of evidence unrelated to the chaiges In the 
notice would violate the student's legal right to adequate notice of the chaiges and 
an opportunity to defend against them. See the cases cited in Chapter III.B.. 
"Notice." See also DeJesus v. Penberthv , 344 F. Supp. 70. 76-77 (D. Conn. 1972). 
where an expulsion was overturned because the school board considered evidence 
on a charge which was different from that contained in the notice and which might 
have been the basis for the school board's decision. Finally, as discussed in 
Chapter III.G.l.. "Determination of Misconduct." the findings must be confined to 
the chaiges contained in the notice, and this requirement wotjld be threatened by 
the admission of evidence which did not relate to those chaig<5s. 



(c.) Exclusion of Improperly Acquired Evidence 



As the following citations show, significant factors in considering the 
applicability of the exclusionary rule in the educational contend are (1) who 
conducts the search, e.g.. a school or police ofllclal. (2) where it is proposed to use 
evidence, e.g.. in a disciplinary hearing. Juvenile court, or criminal court, and (3) 
the possible deterrent effect of Invoking the rule. 

Two courts held the exclusionary rule to be applicable to school dlscipllnaiy 
proceedings, explaining as follows. 

•The combined effect of Tinker v. Pes Moines Independent 
Community School District . 393 U.S. 503. 89 S.Ct. 733 (1969) ,and 
Coolidge V. New Hampshire . 403 U.S. 443. 91 S.Ct. 2022 (1971) 
prohibits the consideration by a school board of evidence obtained 
in violation of Fourth Amendment rights.'* 

Caldwell v> Cannadv . 340 F. Supp. 835. 839 
(N.D. Tex. 1972). 



The final problem Is whether an exclusionary rule applies in this 
case.... The court might hold that the evidence seized from Smith's 
room by the College authorities, although seized In violation of his 
constitutional right of privacy, was admlssable in the College 
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disciplinary hearing whether or not it would be admissable in a 
formal criminal proceeding. 

« « « 

In United States v. Calandra . 1414 U.S. 338. 94 S.Ct. 613 (1974)1. 
the Court stated that the exclusionary 'rule Is a Judicially-created 
remedy designed to safeguard Fourth Amendment rights generally 
through its deterrent effect, rather than a personal constitutional 
right of the party aggrieved.' 414 U.S. at 348. 94 S.Ct. at 620. To 
determine whether the exclusionary rule applies in a given case, it is 
necessary to weigh the injury to governmental Interests and 
institutions against the potential benefits of the application of the 
rule. Id. at 349. 94 S.Ct. lat) 613.... 

If there were no exclusionary rule in this case, the College 
authorities would have no incentive to respect the privacy of its 
students. Students do not normally have the means to maintain a 
protracted damage action. In addition, those whose rights are 
violated carmot recover damages except from those who acted in bad 
faith lie., who knew or should have known that such actions were 
illegall. See Wood v. Strickland . 420 U.S. 308. 95 S.Ct. 992 (1975). 
Where, as here, the authorities who violated the Constitution were 
not demonstrably guilty of bad faith, the exclusionary rule remains 
the only possible deterrent, the only effective way to positively 
encourage respect for the constitutional guarantee.... 

In this case, the court has found that Smith Is in the same position 
as a criminal defendant; proof that the college regulation has been 
violated requires proof that the criminal law has been violated; and 
the punishment in fact imposed by the College is more severe than 
that likely to be imposed by any state or federal court for the same 
offense. It would thus be anomalous here. too. not to apply the 
exclusionary rule. 

The application of an exclusionary rule to College 
discipllnaiy hearings where the College authorities have seized 
evidence in violation of Fourth Amendment rights will preserve the 
integrity and thus the legitimacy of the College as the maker and 
enforcer of regulations. Institutions which enforce the law should 
not infringe upon fundamental constitutional rights in doing so.... 
Whe vigilant protection of constitutional freedoms is nowhere more 
vitcd than in the commimity of American schools.' Shelton v. Tucker . 
364 U.S. 479. 487. 81 S.Ct. 247. 251 (1960). (Emphasis added (by 
the court).) 

The court concludes that the evidence seized In the Illegal 
search of Smith's room could not be used against him in the College 
disciplinary proceedings. Accordingly, the College must retry him, 
without the evidence, or dismiss the charges. 

Smyth V. Lubbers . 398 F. Supp. 777. 793-95 
(W.D. Mich. 1975) (suspension or expulsion). 
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The same result was reached In Jones v. Latexo Independent School 
District , 499 F. Supp. 223. 237-39 {E,D. Tex. 1980). The court found that the 
results of school officials* unconstitu-tional search of students must be excluded 
from their school dlscipllnaiy proceedings in order to serve as a deterrent to such 
illegal conduct. Because all the evidence against the students resulted from the 
search, their suspensions and subsequent grade reductions were overturned. 

But tee: 

■ Morale v. Grlgel , 422 F. Supp. 988, 999-1001 (D.N.H. 1976) (suspension for 
semester; rule not applicable); 

■ Ekelund v. Secretary of Commerce. 418 F. Supp. 102, 106 (E.D.N.Y. 1976) 
(dismissal from merchant marine academy; rule not applicable); 

■ Gordon J, v. Santa Ana Unified School District 208 Cal. Rptr. 657 (Cal. 
App. 4 Dlst 1984) (suspension of high school student for a year for 
marijuana possession following search by vice principal based upon vague, 
stale information; "^...the exclusionary rule Is fully available in criminal 
prosecutions and Juvenile proceedings with respect to evidence illegally 
obtained by school otncials...**; "...we hold the excluslonaiy rule Inapplicable 
in high school disciplinary proceedings..."; implying, however, that there 
might be circumstances where the rule should apply, for example, in the 
case of an unlawful search of an entire student body). 



Other decisions involving school searches are as follows: 
Rule ^pUcable: 

■ state V. Trlppe . 146 Ga. App. 210, 246 S.E.2d 122 (Ga. Ct. App. 1978) 
(excluding from criminal prosecution evidence obtained by school's chief 
s*i!curity ofilcer, who was also deputized by county, in search requested by 
the school's dean; State v. Young , Infra , distinguished on grounds that the 
search was conducted by law enforcement ofllcer); 

■ State V. Mora , 307 So. 2d 317 (La. 1975) (the exclusionary rule does apply 
to the use of evidence obtained in a search by school ofllclals in a criminal 
proceeding); 

■ People V. Scott P. , 34 N.Y.2d 483, 315 N.E. 2d 466, 469, 358 N.Y.S.2d 403 
(N.Y. 1974) (teacher's search of student without sufllclent cause required 
suppression of evidence In youthful oflender proceedings); 

■ State V. Walker , 19 Or. App. 420, 528 P.2d 113 (Or. Ct. App. 1974) (criminal 
charge; excluslonaiy rule applies to searches by '*state and munlclpad 
oiTicers"*; an assistant principal is "a public ofUclal"; case remanded for 
development of proper record to decide issue); 

« In the Interest ofL.L , 90 Wis. 2d 535, 592, 280 N.W.2d 343, 346-47 (Wis. 
Ct. App. 1979) (excluslonaiy rule applies to search by teacher when 
evidence is used In Juvenile delinquency proceedings; particular search was 
lawful); 
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■ Waters V. U.S. . 31 1 A.2d 835 (D.C. 1973) (excluding use In criminal trial of 
evidence obtained In search by police ofllcer working in concert with school 
official). 

Role Not Applicable: 

■ state V. Young . 234 Ga. 488. 216 S.E.2d 586 (Ga. 1975) (criminal 
conviction; exclusionary rule applies only to searches by law enforcement 
officers and not to searches by school officials, as here); 

■ Commonwealth v. Dlngfelt . 227 Pa. Super. 380. 323 A.2d 145 (Pa. Super. 
Ct. 1974) (criminal conviction; search by school official was reasonable; 
moreover, they are viewed as "private persons"). 

Ekelund and Morale , supra, rely in part on United States v. Janls . 428 U.S. 
433. 96 S.Ct. 3021 (1976). where the Court held that the exclusionary rule urould 
not be extended to forbid the use in the civil proceeding of one sovereign (here a 
tax proceeding by the federal government) of evidence seized by a criminal law 
enforcement agent of another sovereign (here the state government), where the 
latter acted in good faith reliance on a warrant (later proved defective) in 
conducting the seizure and tliere was no showing that the former participated In 
the illegality. This holding, which Jones v. Latexo Ind. Sch. Dist. . supra, carefully 
distinguishes, was based largely on the conclusion that exclusion in such 
circumstances would have little deterrent effect. Thus, it does not speak directly to 
use in a school discipllnaiy hearing of evidence improperly obtained by school 
officials, or of evidence improperly obtained by local police officials who have a 
cooperative relationship with school officials and are agents of the same sovereign. 
In either of these cases, as the reasonhig In Smyth and Jones Indicates, the 
valuable deterrent effect of an exclusionary rule would be quite strong. 

In I.N.S. V. Lopez-Mendoza . 468 U.S. 1032. 104 S.Ct. 3479 (1984). In a 5 to 
4 decision invoking the standard set forth In Janls . the Supreme Court refused to 
apply the cxclusionaiy rule to a civil deportation hearing. However, four of the Ave 
member majority noted that the case was not marked by "widespread (violations)" 
or "egregious violations of Fourth Amendment or other liberties that might 
transgress notions of fundamental fairness and undermine the probative value of 
the evidence obtained." Id., 468 U.S. at 1050-51. 104 S.Ct. at 3489; footnote and 
citation omitted. Thus, the Supreme Court, like the California appellate court in 
Gordon J. , supra, suggested that in some circumstances, the exclusionary rule 
might apply in a "civil" context. 

Tlie Supreme Court has established "good faith" exceptions to the 
application of the exclusionary rule. In United States v. Leon . 468 U.S. 897. 104 
S.Ct. 3405 (1984). the Court held that the rule does "not... bar the use In the 
prosecution's case in chief of evidence obtained by officers acting in reasonable 
reliance on a search warrant issued by a detached and neutral magistrate but 
ultimately found to be unsupported by probable cause." In Illinois v. KruU . 107 
S.Ct. 1 160 (1987). the Court established a similar rule where "officers act in 
objectively reasonable reliance upon a statute authorizing warrantless 
admlnistrattve search.... where the statute Is ultimately found to violate the Fourth 
Amendment" (emphasis In original). 
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In New Jersey v. T.L.O. , 469 U.S. 325, 340, 105 S,Ct. 733, 742 (1985), the 
Court held *that school ofTiclals need not obtain a warrant before searching a 
student who Is under their '\uthorlty." The Court did not address either a school 
search by police, or one "conducted by school ofllclals In conjunction with or at the 
behest of law enforcement agencies.,.." Id, 469 U.S. 341 n.7, 105 S.Ct. 743 n.7. 
Therefore, any applicability of Leon and Kr lU in schools would appear to depend 
upon there being a police search, or, ultimately, the application of similar rules 
when school officials act Jointly with police, or at their behest. 

See also: 

■ PA. Steel Foundryr and Machine v. Secretary of Labor . 831 F.2d 1211, 1219- 
20 (3d Clr. 1987) (exclusionary mle not applicable to OSIiA proceeding 
''when the only procedural defect was obtaining an ex parte warrant before a 
regulation permitting its use was promulgated": footnote omitted); 

■ Smith Steel CasUng Co. v. Broc k, 800 F.2d li29, 1334 (5th Cir. 1986) 
r...exclusionaiy nile does not e)^end to OSHA enforcement actions for 
purposes of correcting violations of occupational safety and health 
standards" but does apply '^vhe^e the object is to assess penalties against 
the employer for past violations of OSHA regulation" unless "under the 
leasoning announced in Leon , the good faith exception can be applied..."): 

■ Arguelles-Vasquez v. I.N.S. . 786 F.2d 1433, 1435 (9th 1986) (2 to 1) 
(stopping of person solely on basid of Hispanic api>earance is "an egregious 
viola tion of the fourth amendment requiring suppression of any evidence 
obtained through the stop" in a deportation proceeding: footnote omitted); 

« Garrett v. Lehman . 751 F.2d 997. 1002-05 (9th Cin 1985) (exclusionaiy 
rule not applicable to military administrative discharge proceedings); 

■ Savlna Home Industries v. Secretary of Labor. 594 F.2d 1358 (10th Cir. 
1979) (application of exclusionary rule to administrative proceedings 
stemming from occupational health and safety search). 



For standards for determining whether the search was Improper in the first 
place, see §IV.B., "Search and Seizure.'* In the Center's 1982 manua) School 
Discipline and Student Rights. 



(dO Exclusion of Privileged Communications 



See §IV.G.. "Privileged Communications." In the Center's 1982 manual 
School Discipline and Student Rights. 
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9. Recording the Hearing 



The right of appeal or Judicial review may be meaningless if the appellate 
body or court has no accurate record from which it can review the proceedings. 
There are a variety of approaches: 

1. Does the school record the prcjeedings, or Is the student given the right to 
do so? 

2. s the school's recording made automatically, or only upon the student's 
request? 

3» Docs the school make a written transcript or maintain a record In some 
form, such as a tape recording or summary of the proceedings? 

4. If there is no written transcript, will the school provide a written summary 
of testimony from the tape, if one Is made? 

5. Is a copy of the tape or transcript provided to the student without charge, 
or for payment of a fee, or is the original simply made available to the 
student for Inspection (with, perhaps, the right to make his/her own copy 
from It at his/her expense)? 



(a.) Student's Right to Make a Recording 

Several courts have recognized the importance of a verbatim record and 
have acknowledged the student's right to make a recording of the hearing. 

See: 

■ Estcban v. Central Missouri State College , 277 F. Supp. 649, 652 (W.D. Mo. 
1967), appmved 415 F.2d 1077 (8th Clr. 1969), cert, denied, 398 U.S. 965 
(1970) (exclusion for two semesters); 

■ PUSH v. Carey , CA Nos. 73-C-2522, 74-C-303 (N.D. Ill, Nov. 5. 1975) 
(Mem. Opln. and Order, p. 9) (Clearinghouse No. 17,507) (suspensions 
potentially beyond 10 days; *'the student, at his expense, should be able to 
make a tape recording or transcript of the hearing*'), rev*d in part on other 
grounds sub nora Plphus v. Carey, 545 F.2d 30 (7th Clr. 1976) (reversed 
because of lower court's failure to award damages to students), rev'd on 
other grounds, 435 U.S. 247, 98 S.Ct 1042 (1978) (reversed on damages 
Issue); 

m Qulntanllla v. Carey , C.A. No. 75.C-829 (N.D. 111.. Mar. 31, 1975) (Mem. 

Opin. and Order, p. 6) (Clearinghouse No. 15,36gA) (permanent expulsion: 
"A tape recording of the hearing may be made."): 

B Glvens v. Poe , 346 F. Supp. 202, 209 (W.D.N.C. 1972) (suspension "for any 
substantial period of time*'); 
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■ Marzette v. McPhee . 294 F. Supp. 562. 567 [W.D. Wis. 1968) (suspension or 
expulsion). 

But see: 

■ Gorman v. University of Rhode Island. 837 F.2d 7. 15-16 

(1st Clr. 1988) (lengthy suspension; written summaiy of evidence, testimony 
and decision made and maintained by university constituted a sufficient 
record; denial of students request to videotape the proceedings did not 
violate due process). 



(b*) Schoors Obligation to Blake Record 

Some courts have imposed upon the school the obligation to record the 
proceedings. At times, when a student does not prevail, a proceeding is de novo, or 
there is a substitute for a transcript, or recording. 

See: 

■ Mills V. Board of Education , 348 F. Supp. 866, 882 (D.D.C. 1972) 
(suspension, transfer, or other exclusion from student's normal program for 
more than two days; "A tape recording or other record of the hearing shall 
be made and transcribed and, upon request, made available to the parent or 
guardian or his 

representative"); 

■ Anderson v. Seckels , C.A No. 75-65-2 (S.D. Iowa, Dec. 20, 1976) 
(Magistrate's Memorandum and Opinion, p. 15) (Clearinghouse No. 21,627C) 
(six*month suspensions; "transcript or recording of the proceedings"): 

M Behagen v. Intercollegiate Conference of Facultv Representatives , 346 F. 

Supp. 602, 608 (D. Minn. 1972) (suspension from basketball practices for 
remainder of season; "proceedings should be recorded, and the tapes should 
be made available to plalntllTf i the event they wish to appeal"); 

■ Speake v. Grantham , 317 F. bupp. 1253, 1258 (S.D. Miss. 1970) 
(suspensions; "Proceedings at the hearing shall be transcribed at the 
expense of the University and a copy shall be furnished the Court and 
opposing counsel); 

■ Marin v. University of Puerto Rico , 377 F. Supp. 613 (D.P.R. 1974) 
(suspension for over a year; "the proceedings of which are transcribed"); 

■ North V. West Virginia Board of Regents . 223 S.E.2d 411, 417 (W. Va. 1977) 
(expulsion; right to "an adequate record of the proceedings"). 

bee also: 

■ Fielder v. Board of Education . 346 F. Supp. 722, 724 

n.l (text of preliminary Injunction), 731 n.7 (D. Neb. 1972) (expulsion for 
remainder of year, "Such verbatim record of the hearing as such student 
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may elect to have his own expense or the school board may elect to have 
at Its own expense"); 

■ Norrtstown Area School District v. A.V. . 495 A. 2d 990. 993 (Pa. Comw. 

1985) (expulsion; ''...(sciiool district] did not record the hearing, made no 
findings of fact and issued a Jelayed adjudication without findings and 
without setting forth reasons for the expulsion"; under statute, "where the 
record on appeal from an a^^ minis tratlve decision is incomplete, the remedy 
is a de novo hearing or a remand"). 

Ct: 

m Jordan v. School District of aty of Erie, 583 F.2d 91, 99 (3rd Clr. 1978) 
(consent decree) (dlsciplinaiy transfers for from six weeks to one yean "A 
stenographic, transcribed or taped record of both Hearing I and Hearing 11 
shall be made and shall be available to the parent or guardian and student 
or his/her representative. Said record must be retained intact by the 
School District for a period of not less tlian three (3) years"); 



■ Doe V. Kenny , C.A. No. H-76-199 (D. Conn.. Oct. 12, 1976) (Clearinghouse 
No. 19,358C) (Consent Decree, p. 4) (disclplinarj' transfers; "Oral 
proceedings or any part thereon shall be transcribed on request of any 
party. The requesting party shall pay accordingly, the cost of such 
transcript or part thereof."); 

■ Bobbi Jean M. v. Wyoming Valley West School District , C.A. No. 79-576 
(M.D. Pa, Nov. 3, 1980) (Clearinghouse No. 30,528B) (Consent Decree, 
"Sample Notice," p. 2) (exclusion beyond ten days; school required to keep 
record, parent entitled to copy of the transcript at own expense). 

But see: 

n Due V. Florida A. & M. University , 233 F. Supp. 396, 403 (N.D. Fla. 1963) 
(Indefinite suspension); 

■ Sohmer v. Klnnard , 535 F. Supp. 50, 54 (D. Md. 1982) (dismissal from 
pharmacy school; no full transcript or recording of the hearing is required 
by due process; 'The Committee did forward to the ultimate decision-maker 
a written report of its flndings and recommendations..."); 

■ Jaksa v. Rejjents of University of Michigan , 597 F. Supp. 1245, 1252 (E.D. 
Mich. 1984) (one term suspension; due process does not require verbatim 
transcript of hearings; handwritten notes of member of judiclaiy committee 
establishes record which, although not ideal, is constitutionally sufllcient); 
alTd, 787 F.2d 590 (6th Cir. 1986); 

■ Mary M. v. Clark . 473 N.Y.S. 2d 843 (N.Y. App. 1984) (suspension from 
university for cheating; no statutory or consUtutional requirement for 
preparation of "a written record"). 
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Compare: 

■ Navato v. Sletten . 560 F.2d 340 (8th Clr. 1977) (denial of cerUflcate of 
completion of residency program; tape recording was suflicient, 
stenographic record not required); 

■ Morale v. Grlgel . 422 F. Supp. 988 (D.N.H. 1976) (one-term suspension; 
failure to make a record of the iniUal hearing not a violation of due process 
here, since the appeal hearing was de notx^. 



The following decisions held that New York Education Law § 3214 (a 
record.... but no stenographic transcript shall be required") requhxs a complete 
"verbatim record", not Just a summary or incomplete record, Ross v. Dlsare . 500 F. 
Supp. 928, 933 (S.D.N.Y. 1977) (suspension beyond 5 days); Matter of Corbett . 12 
Educ. Dept. Rep. 184 (N.Y. Educ. Comm'r 1973); Matter of Grandal . 1 1 Educ. 
Dept. Rep. 144 (N.Y. Educ. Comm'r 1972); Matter of Rose . 10 Educ. Dept. Rep. 4 
(N.Y. Educ. Comm'r 1970). 
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G. FnmiNGS AND REASONS 

1. Separate Determinations of Misconduct and Sanction 

The Issues of whether the student engaged In misconduct and, If so, the 
appropriate sanction should be addressed separately. 



Although the procedures in the simple suspension are 
relatively informal it cannot be emphasized too strongly that the 
entire thrust of the requirement is to insure that there is a genuine 
fact-finding process which is a 'meaningful hedge' against erroneous 
action. 

* * * 

(Tlhere must now be a fact-finding determination which precedes a 
determination about what to do about the child. Commoaly these 
concerns get mixed up and the determination of whether the 
student was guilty of the act charged gets lost in the process. A 
determination of guilt for a specified oflense Is, under Goss v. Lopez . 
419 U.S. 565, 95 S.Ct. 729 (1975)), a prerequisite for a suspension. 
This prerequisite must be met before school ofl'lclals can properly 
determine if a suspension or some other alternative Is In the "best 
Interests' of the child. 

Peter Roos, "Goss and Wood : Due Process and 
Student Discipline," 20 Inequality in 
Education 42, 43-44 (1975). 



In MiUs V. Board of EducaUon . 348 F. Supp. 866, 883 (D.D.C. 1972] 
(suspension, transfer, or other exclusion from student's normal program for more 
th£in two days), the court stated: 

No finding that dlscipllnaiy action is warranted shall be made 
urJess the Hearing Ofilcer first finds, by clear and convincing 
evidence, that the child committed a prohibited act upon which the 
proposed disciplinary action is based. After this finding has been 
made, the Hearing Olficer shall take such disciplinary action as he 
shall deem appropriate. This action shall not be more severe than 
that recommended by the school official initiating the suspension 
proceedings. 



An argwnent can be made that the hearing tribunal should Jirst hold a 
hearing on the issue of misconduct cuid then, ifitjinds misconduct, reconvene in the 
presence of the student cuid other relevant parties to consider the issue of a penalty. 
At that time, the student could make mitigating ai^guments ard fhe student's past 
record, good and bad, could be entered into evidence and considered by the 
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tribunal. The determination of what actually happened in the case would not be 
tainted by generally irrelevant and possibly Inflammatoiy information about other 
Incidents, and that information would still senre a helpful role In determining an 
appropriate disciplinary action. Unless the hearing process Is separated in this 
maimer, it is difficult to see how the student can be assured of his/her rights to: 

(a) a hearing confined to the scope of the charges; see Chapter III.F.9.(b.), and 

(b) findings confined to the initial charges (see below). 



Several New York decisions have held that the student's anecdotal record 
cannot be introduced Into evidence until after there has been a determination of 
guilt. See, e.g., Matter of Grandal . 11 Educ. Dept. Rep. 144, 146 (N.Y. Educ. 
Comna'r 1972); Matter of Anderson . 1 1 Educ. Dept. Rep. 45, ^ (N.Y. Educ. 
Comm'r 1972); Matter of Watson . 10 Educ. Dept. Rep. 90 (N.Y. Educ. Comm'r 
1971). 

Cf.: F riedland v. Ambach . 522 N.Y.S.2d 696 (N.Y. App. Div. 1987) (teacher 
dismissal; questions concerning prior discipline did not adversely affect 
teacher's rights because the hearing panel was instructed that prior 
discipline could only be considered in assessing penalty and the questions 
were objected to and not answered). 

Advocates might draw, generally, on Rule 403, Federal Rules of EMdence. 
This standard allows exclusion of evidence, "(allthough relevant," "if its probative 
value is substantially outweighed by the danger of unfair prejudice...." The 
Advlsoiy Committee note states that "considerdtion should be given to the probable 
effectiveness of a limiting instruction" and "Itlhe availability of other means of 
proof...." 

For more on the requirement that there must be some proof of guilt, see 
Chapter III.F.7.. "Burden of Proof, Presumption of Lmocence." Cf. St. Ann v. Pall sl. 
495 F.2d 423 (5th Clr. 1974) (children may be disciplined only for their own acts 
and may not be punished for the acts of their parent). 

Case law establishing the right of a student to a hearing on the appropriate 
penalty, even when misconduct is undisputed, supports the contention that 
findings and reasons should address sanction. See, for example, Strickland v. 
Inlow, 519 F.2d 744, 746 (8th Clr. 1975) (quoting Goss v. Lopez) and Chapter I.C.3. 

The fact that a student has an opportunity to be heard does not, of course, 
guarantee an appropriate outcome. See Forrest v. School Cltv of Hobeirt . 498 
N.E.2d 14, 17-18 (Ind. Ct. App. 1986) (expulsion for remainder of school year for 
drug code violation; school is not required to consider factors such as student's 
prior disciplinary record, academic standing, good character, or contributions to 
school and community, when determining sanction). 

The principles above may not apply where the rule under which the student 
is charged provides for a mandatory, automatic punishment once guilt is 
determined (assuming that such a rule is itself legal). In such a case, the hearing 
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tribunal has no discretion in its decision regarding the appropriate penalty, and 
therefore, arguably, the student need not be given the opportunity to be heard on 
the issue. The student may, however, raise a legal claim that the automatic 
punishment rule operates to impose a penalty so disproportionate to the offense 
that it violates equal protection, substantive due process, or other law. See Paine 
V. Board of Regents , 355 F, Supp. 199 (W.D. Tex. 1972), where the court struck 
down an automatic expulsion rule as imposing an unreasonable penalty. C/. 
MitcheU V, Board of Trustees , 625 F.2d 660, 663-64 and n.8 (5th Clr. 1980). 

See also §VI., "Unreasonable, Excessive or Unauthorized Rules or 
Punishment," and gVIIIA. "Exclusion" (Substantive Challenges), in the Center's 
1982 manual School EHscipline and Student Rights. 
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2. Standard of Proof (Clear and Convincing Evidence?) 

The standard of proof used by the Initialfactfinder in making findings may 
well determine the outcome of the proceeding. This issue was addressed in detail 
in Smvth v. Lubbers , 398 F. Supp. 777, 797-99 (W.D. Mich. 1975). 

It Is In light of the high stakes Involved (two-year suspension for 

possession of drugs] that the Court must determine whether a standard of 

proof Is required by the Due Process Clause, and If so, whether the 

'substantial evidence' standard Is constitutionally adequate. The court 

concludes that at least where an adult student Is charged by a College with 

committing an act which is a crime, the Due Process Clause requires that 

some articulated and coherent standard of proof be formally adopted and 

applied at the college hearing which determines the student's guilt or 

innocence of the charge. If such a standard is not adopted and applied, 

then the college hearing board is totally free to exercise its prejudices or to 

convict for the purpose of vindicating 'order and discipline' rather than on 

the evidence presented. All the rest of the procedural guarantees become or 

tlireaten to become meaningless as even a well-intentioned hearing board is 

adrift In uncertainty over the measure of persuasion to be applied. That 

there be an articulated and coherent standard of proof is all the more 

crucial to fandamental fairness where, as in the college context* there are 

few constitutional or practical limitations on the nature of evidence which 

may be admitted against the accused. 

« « * 

The first problem with the 'substantial evidence' standard is that it is. 
standing alone, primarily a formula intended for appellate review of trial 
courts' determinations oi Judicial review of administrative determinations. 
Trial courts and administrative agencies have functions dfflTerent from 
appellate and reviewing courts. Trial courts and admhiistratlve agencies 
hiave the original task of resolving conflicts in the evidence and between 
opposing interpretations. An appellate or reviewing couri, in contrast, has 
the task of determining only whether the trial court or administrative body 
had a rational basis for Its decision. The appellate or reviewing court does 
not conduct a trial de novo and resolve conflicting views a second time. A 
standard appropriate for a reviewing court to apply to determine whether 
there Is a minimal rational basis for decision is not appropriate for an 
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original trier of fact to resolve conflicts In the evidence and between 
opposing interpretations. The Issue before the trier of fact Is not whether 
there is a minimal basis for conviction or whether a conviction would 
survive appeal or collateral attack. See Jaffe . ^Administrative Law: Burden 
of Proof and Scope of Review.' 79 Haiv. L. Rev. 914, 915 (1966). 

The substantial evidence formula standing alone as a standard of proof for 
the trial court provides no measure of persuasion or degree of proof to guide 
the court in resolving conflicts to reach its ultimate decisions, but goes only 
to the quantity of evidence required by the prosecutor. Under the College's 
rule, the College need only present a certain quantum of evidence 
(substantial) that a party was guilty as charged, and the All College 
Judiciaiy could convict, regardless of what else appeared in evidence.... It 
may be that In other contexts a 'substantial evidence' rule Implies a 
'preponderance of the evidence' standard of proof which Is understood and 
applied by trained hearing officers and expert administrative agencies, but 
the court cannot assume that this lay Judiciaiy knew or understood or 
applied the principle.... 

'Substantial evidence' has been defined as enough evidence 'to Justify, if 
the trial were to a Juiy, a refusal to direct a verdict.' Assuming this 
definition embodies an intelligible standard of proof for a trier of fact, that 
standard is too low. The application of any standard lower than a 
'preponderance of evidence' would have the effect of requiring the accused 
to prove his innocence. Under the circumstances of this case, at least, it 
would be fundamentally unfair to shift the burden of proof to the accused. 

The Court concludes that the College's 'Due Process' Rule 14 in the 1973-74 

Student Handbook which states, 'No disciplinary action shall be taken on 

grounds which are not supported by substantia! evidence' is constitutionally 

Inadequate as a standard of proof because it provides no intelligible 

standard of proof to guide the All College Judiciaiy, or because, to the 

extent that it might embody an intelligible standard, that standard is totally 

one*sided and is lower than that constitutionally required. 

* « * 

Tilt court need not and does not reach the question of precisely what 
standard of proof would be constitutionally adequate under the 
circumstances of this case. The court is certain that the standard cannot 
be lower than 'preponderance of the evidence.' However, given the nature of 
the charges and the serious consequent^es of conviction, the court t>elieves 
the higher standard of 'clear and convincing evidence' may be required. 15 
The 'clear and convincing' standard is well below the olmlnal standard 
which the College hearing officer thought would be the 'fairest' to apply in 
these cases I*proof beyond a reasonable doubt). The 'clear and convincing* 
standard would be consistent ;^1th the general proposition that 'school 
regulations are not to be measured by the standards which prevail ... for 
criminal procedure' and would not be so strict a requirement as to cripple 
the disciplinary process. The court recommends that the College give 
serious consideration to adopting the 'clear and convincing' standard for 
future cases. 

15. In Woodby , supra, the Supreme Court held that no deportation 
order may be entered unless it is found by clear, unequivocal and 
convincing evidence that the facts alleged as ground for the 
deportation arc true. In the case of In re Winship , 397 U.S. 358... 
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(1970), the Supreme Court held that proof beyond a reasonable 
doubt Is among the essentials of due process and fair treatment 
required during the adjudicatory stage of a Juvenile delinquency 
proceeding when a Juvenile Is charged with an act which would 
constitute a crime If committed by an adult. Although the Juvenile's 
physical liberty was at stake, the Court emphasized also the 
element of stigma which attaches upon conviction. Id. at 363- 
364.... 



In a footnote, the court observed that the many cases pre\rlous to Snivth 
which refer to "substantial evidence" as a requirement of due process were "stating 
the rule on appeal .... None was stating an original standard of proof...". Id., at 798 
n. 13. However, two other decisions appear to establish a "substantial evidence" 
standard for the "original" detennlnation. See Ghrens v. Foe . 346 F. Supp. 202, 
209 (W.D. N.C. 1972) (suspension "for any considerable period of time"): Vail v. 
Board of Education , 354 F. Supp. 592, 603-04 (D.N.H.), remanded for further relief, 
502 F. 2d 1159 (1st Cir. 1973) (suspension beyond five days). 

The "clear and convincing evidence" standard was required by Mills , supra, 
348 F. Supp. 866 (D.D.C. 1972). Cf Gonzales v. McEuen , 435 F. Supp. 460, 466 
(CD. Cal. 1977) (expulsion for remainder of year), where the court, after finding 
that the school board's hearing had been procedurally Inadequate, stated tha . it, 
the court, would use the "standard of 'clear and convincing' proof to weigh the 
evidence itself, rather than limiting the scope of Judicial review to "substantial 
evidence" as in the "ordinary case." 

See also: 

■ ITiompson v. City of Louisville , 362 U.S. 199, 80 S.Ct. 624 (1960) 

(convictions based on "no (supportive) evidence whatever In the record" deny 
due process of law); 

H Jackson v. Fiayakawa , 761 F.2d 525, 527 (9th Clr. 1985) (reprimands, 
prr oatlons and expulsions; "No dlsclplinaiy action could be taken on 
grounds which were not supported by substantial evidence. Defendants 
presented no evidence to show that the students Individually committed 
disorderly acts."). 

The "substantial evidence" standard, generally appropriate for review on 
appeal, is discussed in Chapter III.H.3. 

For purposes of insuring that the hearing panel bases Us findings upon 
clear and convincing evlderce, It may be helpful to Insist that this basis be 
included in the written finciings. See comments to Chapter III.G.4., "Issuance of 
Findings and Reasons." 
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3. Burden of Proof 



A few courts have addressed the question of which party has the burden of 
proof on the appropriate dlsclplinaiy action or other disposition (as distinct from 
the burden of proof on guilt or Innocence), 

See: 

■ Mills V. Board of Education . 348 F. Supp. 866, 882 (D.D.C. 1972) (sus- 
pension, transfer, or other exclusion from student's normal program for 
more than two days; '*Defendants shall bear the burden of proof as to all 
facts and as to the appropriateness of any disposition and of the alternative 
educational opportunity to be provided during any suspension"); 

■ Halrston v. Droslck , 423 F. Supp. 180, 184 (S.D. W. Va. 1976) (due process 
required for placement In special cla3ses would be fulAlled by implementing 
regulations which provide, in part, "that the burden of proof as to the 
appropriateness of any proposed placement be upon the school personnel 
recommending the placement"); 

■ Chicago Board of Education v. Terrlle , 47 111. App. 3d 75, 361 N.E.2d 788 
(111. App. Ct. 1977) (Improper to commit student to a parental school for 
truancy unless board made alHrmatlve showing that less restrictive 
alternatives were not suitable to meet her needs and that the parental 
school was suitable to meet those needs). 



4. Issuance of Findings and Reasons 

Courts have generally held that students are entitled to written findings of 
fact, at least for long-term discipline, and have sometimes required additional 
details, such as reasons, reference to evidence, and the like. 

See: 

■ Jordan v. School District of City of Erie , 583 F.2d 91. 98, 99 (3d Clr. 1978) 
(consent decree) (disciplinary transfer for from six weeks to one year: "a 
decision in writing which shall be accompanied by written findings of fact"): 

■ FYench v. Bashful . 303 F. Supp. 1333. 1338-39 (E.D. La, 1969), modljied 
and ajjd 425 F.2d 182 (5th Cir. 1970) (Indefinite suspensions and 
expulsions; "findings"): 

■ Esteban v. Central Missouri State College . 277 F. Supp. 649, 652 (W.D. Mo. 
1967), approved 415 F.2d 1077. 1081 (8th Cir. 1969), cert dented 398 
U.S. 965 (1970) (exclusion for two semesters; "finding as to whether or not 
the student charged Is guilty of the conduct charged and the disposition to 
be made, if any. by way of discipUnaTy action*'): 
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■ Doe V. Kenny , CA No. H-79-199 (D. Conn.. Oct. 12. 1976) (Consent Decree, 
p. 4) (Clearinghouse No. 19.358C) (disciplinary transfers; "reasons on which 
the decision Is based"); 

■ DeJesus v. Ptnberthv . 344 R Supp. 70. 76 (D. Conn. 1972) (expulsion; 
"absence of findings;** "action must rest on a sepclfled basis 'set forth with 
such clarity as to be understandable**!; 

■ Mills V. Boaid of Education . 348 F. Supp. 866. 883 (D,D.C. 1972) 
(suspension, transfer, or other exclusion from student*s normal program for 
more taan two days; "flndlngs**); 

■ Anderson v. Seckels . CA. No. 75-65-2 (S.D. Iowa. Dec. 20. 1976) (Mem. and 
Opln.. p. 15) (Clearinghouse No. 21.627C) (six-month suspensions; 'The 
BcaiXl*s findings of fact and determination were not adequately set out"); 

■ Mello V. School Committee of New Bedford . CA. No. 72-1 146F (D. Mass.. 
Apr. 6. 1972) (Temp. Injunc. p. 2) (Clearinghouse No. 7.773) ("t^ubstanUally 
stating the evidence on which it is based"); 

■ Behagen v. Intercolleidate Conference of Faculty Representatives . 346 F. 
Supp. 602. 608 (O. Minn. 1972) (suspension from basketball practice for 
remainder of season; "findings of fact, and if there Is to be any punishment 
the basis for such punishment"); 

■ Speakev, Grantham . 317 F. Supp. 1253. 1258 (S.D. Miss. 1970) 
(suspensions for one year; "decide this matter in writing and in sufnclent 
detail to disclose the basis of its findings and action taken pursuant 
thereto"); 

■ Graham v> Knutzen. 351 F. Supp. 642. 668 (D. Neb. 1972) (all suspensions; 
"an answer from the school: (1) defining his expulsion; (2) the reasons 
therefon and (3) such procedures. If any. to be complied with before 
reinstatement is allowed"); 

■ Fielder V. Board of Education. 346 F. Supp. 722. 724 (D. Neb. 1972) 
(expulsion for remainder of yean "tlie facts fonning the basis of the finding 
of guilt and the dlsclplinaxy action taken"); 

■ Morale v. Grigel . 422 F. Supp. 988, 1004 (D.N.H. 1976) (lengthy suspension; 
given severity of punishment and lack of burden on school, "written reasons 
are constitutionally mandated"; no error here); 

■ Corrv. Matthels . 407 F. Supp. 847. 853 (D.R.I. 1976) (termlnaUon of 
student's federal financial aid; "the reasons for his determination and 
indicate the evidence he relied on;" while "a full opinion or even formal 
findings of fact and conclusions of law" are not required, it is not enough to 
simply recite the words of the rule found to have been violated); 

■ Gratton v. Wlnooskl School District . CA No. 74-86 (D. Vt.. Apr. 10. 1974) 
(Prelim. Injunc. p. 6) (Clearinghouse No. 45.539) (Indefinite suspension; 
"the reasons for the determination and the evidence relied upon in support 
thereof); 
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■ Marzette v. McPhee , 294 F. Supp. 562, 567 (W.D. Wis. 1968) (suspension or 
expulsion; ''results and findings' ); 

■ Jones V. I^agoula Municipal Separate School District, 524 & 2d 968, 
973 (Miss. 1988) (expulsion for a semester* "^Especially where there are 
multiple allegations, findings of fact should be made.") 

See also: 

■ Wolff V. McDonald , 418 U.S. 539, 564, 94 S.Ct. 2963, 2979 (1974) (prison 
inmates in disclplinaiy hearings entitled to "'written statement by the 
factfinders as to the evidence relied on and reasons' for the disciplinary 
action,"* Quotina Morrissev v. Brewer. 408 U.S. 471, 489, 92 S.Ct. 2593, 
2604 (1972)): 

■ Goldberg v. Kel ly. 397 U.S. 254, 271, 90 S.Ct. 101 1. 1022 (1969) 
(termination of welfare benefits; "the reasons for... determination and.. .the 
evidence... relied on... though [the] statement need not amount to a full 
opinion or even formal findings of fact or conclusions of law"). 

Cf.: 

■ McGhce V. fjraper . 564 F.2d 902, 912 (10th Clr. 1977) (teacher discharge; 
*'due procefis also required a statement of reasons for the discharge and an 
indication of the proof relied on ... to assure that ex parte pnx)fs are not 
relied on and a reasoned decision is made"); 

■ Staton V. Maves. 552 F.2d 908, 915-16 (10th Clr. 1977) (discharge of 
superintendent; conclusoiy terms not sufl^clent; "reasons for the 
determination and the evidentiaiy basis relied on" required as "a safeguard 
against a decision on ex parte evidence"); 

■ Halrston v. Drosick . 423 F. Supp. 180, 185 (S 0. W. Va. 1976) (requisite 
due process for placement in special classes would be fiilfiUed by 
implementing regulations which provide, in part, "that the decision Include 
findings of fact, conclusions and reasons for these findings and 
conclusions**); 

■ Nonristown Area School District v. A,V. , 495 A.2d 990, 993 (Pa. Cmwlth. 
1985) (r^7)ul8lon; statute violated where school board failed to make 
"findings of fact" or "(set) forth reasons for the expulsion"); 

■ Big Spring School District v. Hofi'man . 489 A.2d 998. 1001 {Pa. Cmwlth. 
1985) (expulsion for 30 days and exclusion from extracurricular activities 
for two years; "[B]oard*s decision is completely devoid of any findings or 
reasons for its decision to expel..." in violation of statute). 

But see: 

« Jaksa V. Regents of University of Michigan . ^j97 F. Supp. 1245. 1253-54 
(E.D. Mich. 1984) (one teim suspension for cheating; student had no 
constitutional right to receive a detailed statement of reasons for 
suspension, since notice of the charges was given and the reasons for the 
decision were "obvious"), qffd 787 F.2d 590 (6th Clr. 1986); 
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■ Ltnwood V. Board of EducaUon . 463 F.2d 763, 770 (7th Clr. 1972), cert. 
denied, 409 U.S. 1027 (1972) (expulsion for the remainder of semester; 
written findings of fact not required); 

■ Davis V. Mann , 721 F. Supp. 796, 800 & n.5 (S.D. Miss. 1988) (academic 
dismissal from dental schtwl residency program: no requirement of "specific 
findings of guUf reeach charge; moreover, student "admitted most of the 
actions..,"; "...the requirement that reasons be stated would seem also to be 
Inapplicable to the Instant situation..."). 

Specific, detailed findings serve a number of related purposes. They 
encourage the hearing tribunal to make sure that the evidence is clear and 
convincing before finding against the student. See Chapter III.G.2. They also 
provide a means of encouraging a decision based solely on the evi lence presented 
at the hearing. See Fielder , supra, 346 F. Supp. 722, 731 n. 7 (D. Neb. 1972): 

School boards, as weV. as other units of government, should 
be models of fairness. .. . Limiting the making of the decision by the 
board to the presentations at the hearing safeguards against the 
possible reliance by the board on unverlfled assertions and rumors 
against which no one can be expected in fairness to defend; and a 
written declaration by the board that it has made its decision solely 
from the presentations will tend iio make it so. 

Cf.: 

■ McGhee v. Draper , supra, 5G4 F. 2d at 912; 

■ Staton V. Mayes , supra, 552 F. 2d at 916. 

See Chapter III.G.5. Finally, as the court indicated In DeJesus . supra, 344 F. 
Supp. 70 (D. Conn. 1972), one of the reasons for requiring detailed written findings 
is to provl< le an adequate basis for review. See Securities and Exchange 
Commission v. Chenerv Corp. . 318 U.S. 80, 94-95, 63 S.Ct. 454. 462 (1943). See 
also Chapter III.H.. "Appeal and Judicial Review." 



5. Other Issues Concerning Findings 



(au) Findings Based Solely Upon the Evidence Presented 
at the Heajdng 

The reasons for requiring that a disciplinary decision be based solely upon 
evidence presented at the hearing are stated in Matter of DeVore . 1 1 Educ. Dept. 
Rep. 296 (N.Y. Educ. Comm'r 1972) (indefinite suspension based upon arrest for 
alleged drug possession): 
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The superintendent chose ... to rely upon his personal 
knowledge of the fact of arrest and the basl^ for the arrest. It is 
evident from vi ivadlng of the transcript that he utilized such 
personal knowledge as an alternative to testimony. There are, of 
course, three essential defects in this procedure. 

First, a decision to impose a disciplinary penalty and the 
extent of the penalty must be supported by the evidence contained 
in the record. This cannot be the case where the fact of arrest is 
established solely from the private knowledge of the hearing officer. 
Secondly, it is Impossible for the student to cross-examine or in any 
way rebut the private, nontestlmonial knowledge of the hearing 
ofRcer. Third, and perhaps must serious, is the fact that the 
hearing officer loses his neutral posture and, in effect, becomes a 
salient witness in support of the charges. Nothing is more essential 
than a neutral hearing officer. 



Thie requirement that findings be bas d solely upon evidence presented at 
the hearing has been articulated by several . dier courts. 

See. e.g.: 

■ Esteban v. Central Missouri State College . 277 F. Supp. 649. 652 (W.D. Mo. 
1967). approved, 415 F.2d 1077 (8th Cir. 1969). cert, denied, 398 U.S. 965 
(1970) (exclusion for two semesters); 

■ DeJesus v. Penberthy . 344 F. Supp. 70 (D. Conn. 1972) (expulsion); 

■ Mills , supra. 348 F. Supp. 866. 882 (D.D.C. 1972); 

" Helderv. Board of Euucatlon. 346 F. Supp. 722. 731 n.7 (D. Neb. 1972) 
(expulsion for remainder of year); 

■ Mello v. School Committee of New Bedford . C.A. No. 72-1 146F (D. Mass.. 
Apr. 6. 1972) (Temp. Injunc. p. 2) (Clearinghouse No. 7,773) (all 
exclusions); 

■ Marzette v. McPhee . 294 F. Supp. 562 (W.D. Wis. 196?.) (suspension or 
expulsion). 

See also: 

■ Goldberg v. Kelly . 397 U.S. 254. 271. 90 S.Ct. 101 1. 1022 (1970) (required 
in welfare hearings). 

Cf.: 

■ Halrston v. Droslck . 423 F. Supp. 180. 184 (S.D. W. Va. 1976) 

(due process required for placement Jn special classes would be fulfilled by 
implementing regulations which include this requirement). 
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Compare: 

■ NewBome v. Batavla Local School District . 842 F. 2d 920. 927-28 (6th Clr. 
1988) (short expulsion: due process violation occurred where 
superintendent provided evidence to school board during its deliberations 
which was not oflered at open hearing): 

■ Morrison v. University of Oregon Health Sciences Center . 685 P. 2d 439 (Or. 
App. 1984) (dismissal iirom dental school; consideration during deliberations 
of evidence outside record violated iichool rules and statute). 

But cf.: 

■ Morale v. Grlgel . 422 F. Supp. 988. 1004 (D.N.H. 1976) (one-term 
suspension: possible consideration of other Information harmless error 
here, since there was Independent evidence at hearing). 

Here again, requiring that the written findings specify the evidence relied 
upon will help to insure that this requirement is met. Fielder , supra, 346 F. Supp. 
722 (D. Neb. 1972). 



(b.) Findings Tied to Guilt of Initial, Specific Charges 

The reasons for requiring that there be a finding that the student is guilty 
of the initial chaiiges are much the same as the reasons for requiring that the 
findings be based solely upon evidence presented at the hearing: any other basis 
for decision would destroy the student's opporturdty to present a defense to the 
charges. Several courts have recognized this principle. 

See. e.g.: 

■ Navato v. Sletten . 560 F.2d 340. 346 (8th Clr. 1977) (denial of certificate of 
completion of residency program): 

■ Strickland v. Inlow . 519 F.2d 744. 747 (8th Clr. 1975) (students' 
"opportunity to present their side of the case was rendered meaningless" by 
decision based upon a second charge, of which they were not notified): 

■ CK)n2ale8 v. McEuen . 435 F. Supp. 460. 469 (CD. Cal. 1977) (expulsion for 
remainder of yean language similar to Strickland , but student found to have 
waived this objection); 

■ Matter of Lawlor . 1 1 Educ. Dept. Rep. 261. 263 (N.Y. Educ. Comm'r 1972) 
(student suspension cannot be based upon acts not specified in the notice). 

Cf.: 

■ Powell v. Board of Trustees . 550 P.2d 1 1 1 2 (Wyo. 1 976) 

(teacher dismissal overturned because guilt was based upon charge not 
originally specified). 
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For further discussion, see comments and cases concerning notice of 
chaiiges In Chapter III.B.. "Notice." ITie requirement that the student's conduct be 
found to violate a specific, publicized standard of conduct is discussed in §y., 
"Right to Notice of Rules and Punishments" in the Center's 1982 manual School 
Discipline and Student Rights. 



(c.) Penalty Limited to the Recommendation in the Initial Notice 

"After this finding has been made, the Hearing Officer shall 
take such disciplinary action as he shall deem appropriate. This 
action shall not be more severe than that recommended by the 
school official initiating the suspension proceedings." 

Mills . siq)ra, 348 F. Supp. 866, 883 (D.D.C. 1972). 



(d.) Deadline for Mailing Findings 

A few courts have addressed the need for a prompt decision. 
See: 

■ Jordan, supra, 583 F.2d 91 (3d Clr. 1978) (within five days of hearing): 

■ Graham , supra, 351 F. Supp. 642. 668 (D. K'b. 1972) ("Failure to make 
timely such conclusions and the opportunity to b^; challenged by the child 
and his legal custodians Is a failure of the due proceco"): 

■ Mills , supra, 348 F. Supp. at 883 (D.D.C. 1972) (3 days): 

■ Mello . supra, C.A No. 72-1 146F (D. Mass., Apr. 6. 1972) (Prelim. Injunc. p. 
2) (Clearinghouse No. 7.773) ("the right to a reasonably prompt decision"). 

Cf.: 

■ Halrston v. Droslck . supra, 423 F. Supp. 180. 185 (S.D. W. Va. 1976) 
(decision concerning placement In special classes issued within 30 days). 



A prompt decision is particularly crucial when, because of emergency 
conditions, the student has been suspended pending the outcome of the hearing. 



(e.) Procedure for Reinstatement 



Some students never successfully return to school from suspensions. 
Thus, it is Important that the written findings provide definite notice of when and 
how to return. See Children's Defense Fund, Children Out of School in America 
1 18, 125 (1974): Children's Defense Fund, School Suspensions: Are They Helping 
Children? 50 {1975). 
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Indefinite exclusions are subject to challenge on a number of grounds, all of 
which are discussed in Substantive Rights. §VII.E.5.a.. '"You're Suspended Until 
Your Parent Comes In.*" In the Center's 1963 manual School Disc^Une and Student 
Rights. 



(f.) Penalty Proportionate to the Offense 

Sec §VI.. "Unreasonable, Excessive or Unauthorized Rules or Punishments - 
- General Legal Concepts;" as well as the discussion of particular fonns of 
discipline in gVIII. "Challenging Specific Types of Punishment" (for example. 
§yiIIA. "Exclusion (Suspension. Expulsion. Etc.)"l in the Center's 1982 manual 
Sctvool Disc^llne and Student Rights. 



H, APPEAL AND JUDICIAL REVIEW 
1. Ri^t of Internal Appeal 

It is generally recognized that the due process clause does not necessarily 
require that a school provide for an administrative appeal. See, e.g., Brewer v. 
Austin Independent School District . 779 F.2d 260. 263. 264 (5th Cir. 1985). The 
main purpose of an appeal, however, is to Insure that the initial hearing body 
arrived at a fair result through the appropriate due process procedures. Since 
legally a student can generally obtain Judicial review in order to determine whether 
the hearing body violated his/her right to due process or deprived him/her of some 
other constitutional or statutory right, an Internal appeals process can often 
correct any such unfairness without unnecessaiy litigation. (See §XIII A2. on 
Judicial remeUes. in the Center's 1982 manual School Disc^Une and Student 
Rights.) 

Thus, the court in Zanders v. Louisiana State Board of Education . 281 F. 
Supp. 747. 761 (W.D. U. 1968). stated: 

Moreover, we recommend that each disciplinary procedure 
incorporate some form of appeal.... The practicality of this 
suggestion lies in the fact that this would evidence one more sign of 
the particular institution taking Initiative carefully to safeguard the 
basic rights of the student as well as its own position, prior to 
disciplining him for misconduct. 

See also Nash v. Auburn University . 812 F. 2d 655. 666-67 (11th Cir. 1987) (one- 
year suspension from school of veterlnaiy medicine for academic dishonesty; 'The 
possibility that an erroneous decision may have been made by the board was 
diminished by the extensive review by the faculty committee."). 
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One court has stated that the right of appeal Is basic to students* due 
process rights. In the context of a desegregation case in which the court ordered 
the development of a new discipline code, the court in Bradley v. Milliken . C A No. 
35257 (E.D. Mich., July 3, 1975), found the Detroit Board of EducaUon's proposed 
code inadequate, in part because: 

The Board's proposed code of conduct should Include a section 
which clearly spells out a student's due process rights, viz: ... the 
right to appeal.... Moreover, the code must provide for an appeal as 
of right to a panel selected by the Regional Superintendent. The 
appeal panel should include one member of the community not 
otherwise associated with the school system, and two members 
selected from teachers, counselors, and administrators. 

Similarly, In Berry v. School District of the City of Benton Harbor . 515 F. 
Supp. 344, 380 (W.D. Mich. 1981), the court's desegregation remedy included the 
development of discipline procedures which "should include an opportunity for a 
prompt appeal by a student or parent to a bi-racial panel..." 

In a different context, the court in Mills v. Board of Education . 348 F. Supp. 
866, 883 (D.D.C. 1972), ordered an appeals process as part of the due process 
procedures appropriate to suspensions, transfers, and other exclusions from the 
student's normal program for more than two days. Cf. Hairston v. Drosick . 423 F. 
Supp. 180, 185 (S.D. W. Va. 1976) (due process required for placement in special 
classes would be fulfilled by implementing regulations which provide, in part, "that 
the parents be afforded a mechanism for administrative appeal"). 

Appeals procedures can be established by consent decree. See, e.g., Jordan 
V. School District of City of Erie . 583 F.2d 91, 98-99 (3d Clr. 1978) (discipllnaiy 
transfers of six weeks to one year). In addition, rights of appeal are often 
established by state statute or local regulation. 

While the due process clause does not, generally, mandate appeal 
procedures, a school's failure to follow its own rule providing for an appeal might, 
depending upon the particular facts, give rise to a claim under several theories. 
First, a due process vlolaUon may occur if "an individual has reasonably relied on 
agency regulations promulgated for his (or her) guidance and has suffered 
substantially because of their violation by the agency." United States v. Caceres . 
440 U.S. 741, 752-53, 99 S.Ct. 1464, 1472 (1972). Second, some courts require 
substantial compliance with adopted rules as a matter of administrative law. E.g., 
C.J. V. Scho ol Board of Broward County . 438 So. 2d 87 (Fla. App. 1983). Third, in 
cases Invohrlng the higher education level and private schools, generally, rule 
violations may violate contract rights or be vulnerable under the "law of 
assoclaUons." See, e.g., Hanrev v. Palmer College of Chiropractic . 363 N.W. 2d 443 
(Iowa App. 1984) (private college did not select hearing panel members in accord 
with its rules) and Tedeschi v. Wagner College . 404 N.E. 2d 1302, 1306, 427 N.Y.S. 
2d 760, 765 (N.Y. 1980) (faUure to provide "review" procedures specified by 
"guideline"). 
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2. Review Proceedings versus De Novo Proceedings 

Under some procedural schemes, the student's appeal will include a de 
novo hearing. In which ever/thing starts over, the burden of proof is on the 
accusers, evidence and testimony are introduced, and a new decision is made 
without reference to the decision at the lower level. See, e.g., Jordan, supra, 583 
F.2d at 91 (3d Cir. 1978) (extensive second-level hearing procedures). 

Most Judicial appeals, as well as many internal appeals, however, are review 
proceedings rather than de novo hearings. See, e.g., Nash v. Auburn University. 
812 F. 2d at 666 (lltb Cir. 1987): MUls. supra. 348 F. Supp. at 883 (D.D.C. 1972). 
Where the administrati e or Judicial appeal is not de novo, the record of the initial 
hearing is reviewed and oral argument about the record and the applicable law is 
allowed: new evidence, testimony of witnesses, and cross-examination are generally 
not permitted. Rather than starting with a presumption of innocence and 
conducting an Independent review, such a review starts with a presumption that 
the lower body's findings of fact were correct. But see Sohmer v. Kirmard . 535 F. 
Supp. 50. 54 (D.Md. 1982) I"A student's right to be heard does not necessarily 
extend to an appearance before the ultimate authority in the disciplinary process." 
(emphasis added)]. 

In some cases, however, where review reveals that a new hearing is 
required, the appeals body will occasionally provide de nouo proceedings itself 
rather than remand. See Gonzales v. McEuen . 435 F. Supp. 460. 466. 467-68 
(CD. Cal. 1977). where the court, after finding that the initial hearing was 
presumably tainted by bias, in effect examined the evidence de novo, conducting 
its own independent examination of the evidence under a "clear and convincing" 
standard. 

See generally: 

■ Pittsburgh Board of Public Education v. M.J.N. . 105 Pa. 

Commw. 397. 403-05. 524 A.2d 1385, 1387-88 (Pa. Commw. Ct. 1987) 
(expulsion; under statute, court was authorized to assume fact-flndlng 
function on Issue where "the record was Incomplete..."; court was not 
required to remand to board to establish a complete record); 

■ In re Appeal of McClellan . 82 Pa. Commw. 75. 475 A.2d 867 (Pa. Commw. 
Ct. 1984) (twenty-four day suspension; under statute, where record Is 
complete, review Is limited to violation of constitutional rights, error of law, 
adherence to state procedures, and whether the decision Is supported by 
substantial evidence): 

■ Norrlstown Area School District v. A.V. , 90 Pa. Commw. 508, 495 A.2d 990 
(Pa. Commw. Ct. 1985) (expulsion: school board cannot hold second 
hearing, allegedly free from procedural defects, while Issues raised in first 
hearing are on appeal to court). 
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3. Standards for Review Proceedings 
(a.) "Sutwtantlal Evidence" 

The proper standard for judicial review of school dlsciplinaiy hearings and 
for administrative review when not de novo ordinarily is whether the findings were 
based upon "substantial evidence." This should not be confused with the higher 
degree of protf which the hearing body itself must find: sec discussion under 
Chapter III.G.2,, "Determination of Misconduct," concerning "clear and convincing 
evidence." 

In Universal Camera Corp. v. N.L.RB. . 340 U.S. 474, 477. 488. 71 S.Ct. 
456. 459, 464 (1951). the Supreme Court stated that 

•(s)ubstantial evidence Is more than a mere scintilla. It means such 
relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion.' ... Accordingly, it 'must do more than create a 
suspicion of the existence of the fact to be established. ♦ * it must 
be enough to Justify, if the trial were to a Jury, a refusal to direct a 
verdict when the conclusion sought to be drawn from it Is one of fact 
for the Jury.' 

• • • 

The substantiality of evidence must take into account whatever in the 
record fairly detracts from its weight. 

(CitaUons omitted.) 



This last point was reiterated in a teacher dismissal case . Thompson v. 
Wake Countv Board of Education . 292 N.C. 406, 410, — S.E.2d — , — (1977). 
There, the North Carolina Supreme Court stated that "substantial evidence in view 
of the whole record" requires the court to examine not only the evidence supporting 
the school board's decision, but also other evidence in the record which contradicts 
or detracts from that decision. However, the court may not substitute its own 
Judgment for the board's if there are two views in reasonable conflict. 

See: 

■ Black Students v. Williams . 335 F. Supp. 820, 823 (M.D. Fla., qffd, 470 F. 
2d 957 (5th Clr. 1972)1 (ten day suspension): 

■ Jones v. State Board of Education . 279 F. Supp. 190. 200 (M.D. Tenn. 
1968), aSTd 407 F.2d 834. 836 (6lh Clr. 1969), cert, dismissed 397 U.S. 31 
(1970) (Indefinite suspension); 

■ Wong V. Havakawa . 464 F.2d 1282. 1283 (9th Clr. 1972), cert, denied, 409 
U.S. 1130 (1973) (disciplinary acUon); 

■ Nash V. Auburn University . 812 F. 2d 655, 668 (1 1th Clr. 1987) 
(suspensions for academic dishonesty; "{Tlhcre was substantial evidence to 
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support the board's conclusion that appellants were guilty of academic 
dishonesty..."): 

■ Sohmer v. Klnnaixl . 535 F. Supp. 50. 54 (D. Md. 1982) (dismissal from 
school of pharmacy; TTlhe Committee had substantial evidence to support 
Its reconunendatlon,"); 

■ Soeake v. Grantham . 317 F. Supp. 1253, 1281-82 (S.D. Miss. 1970) (one 
year suspension); 

■ sm V. Pennsvhranla State University. 318 F. Supp. 608. 621 (M.D. Pa. 1970) 
(exclusions of varying lengths); 

■ SulMvan v. Houston Independent School District 307 F. Supp. 1328, 1346 
(S.D. Tex. 1969) (suspension "for substantial period of time"). 

See also (statutory or other state law grounds): 

■ McEntire v. Brevard County School Board. 471 So. 2d 1287, 1288 (Fta 
Dist Ct. App. 1985) (expulsion; "ITlhere...was no competent, substantial 
evidence to support the Board finding that McEntlrc violated (the) Rule... by 
selling pills which he represented to be speed on the campus. There was no 
evidence..."; statutory standard); 

■ Labrosse v. St. Bemanl Parish School Board . 483 So. 2d 1253, 1256 (La. 
Ct App. 1986) (expulsion revereed by district court focus for "reviewing 
court.. is whether the administrative body had a rational basis for its 
die cretlonaiy determinations and whether these determinations were 
supported by substantial evidence insofar as factually required..." (emphasis 
in original; statutoiy standard); 

■ Birdsev v. Grand Blanc Community Schools . 344 N.W. 2d 342. 345 (Mich. 
App. 1983) (expulsion: court bound by school board findings "if there is 
competent, material and substantial evidence to support them"; based upon 
state constitution): 

■ Fain V. Brooklyn College, 493 N.Y.S. 2d 13 (N.Y. App. 1985) (students found 
guilty of misconduct; "...determinations were not supported by substantial 
evidence"; the conclusion reached "could (not) be exacted reasonably, 
probatively. and logically" from the proof presented by "a fair and detached 
factfinder": statutory ground); 

■ Sabin V. State University of New York Maritime College. 92 A.D.2d 831. 832. 
460 N.Y.S.2d 332. 333 (N.Y. App. Div. 1983) (cadet disenroUed as not 
"appropriately suited to the military discipline"; statutoiy ground); 

■ Big Spring School District v. Hoffman . 88 Pa. Commw. 462. 467. 489 A.2d 
998. 1000 (Pa. Commw. Ct. 1985) (ten day suspension, thirty day 
expulsion, exclusion from extracurricular activities; statutoiy standard): 

■ Appeal of McClellan . supra, 475 A.2d at 869. 871 (Pa. Commw. Ct. 1984) 
(twenty-four day suspension; statutory standard). 
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But tee: 

■ McDonald v. Board of Trustees . 375 F. Supp. 95, (N.D. III. 1974) (expulsion; 
uses standard of some supporting evidence); 

■ Gorman v. University of Rhode Island . 646 F. Supp. 799, 813-14 (D.R.I. 
1986) (long term suspension, exclusion finom extracurricular acthrlties; 
plaintiff correctly contends that substantial evidence standard applies to 
college's decision: reviewing court considers whether ""some evidence' 
supports the (school's! decision..."); qflfd as to other issues, 837 F. 2d 7 (1st 
Clr. 1988). 



In Wood V. Strickland . 420 U.S. 308, 95 S.Ct. 992 (1975), the Supi«me 
Court addressed a situation in which the Court of Appeals for the Eighth Circuit 
had ruled that an expulsion rested on "no evidence that (a] school regulation had 
been violated...." Id. 420 U.S. at 322-23, 95 S.Ct. at 1001. The Supreme Court 
held that when the court of appeals' erroneous construction of the school 
regulation was corrected, "there was no absence of evidence before the school 
board to prove the chaise against (the students)." /d, 420 U.S. at 324-25. 95 S.Ct. 
at 1002. It then described evidence plainly satisfying the "substantial evidence" 
standard. Id, 420 U.S. at 325-26, 95 S.Ct. at 1002-03. The Court, continued, 
stating in part (UL, 420 U.S. at 326, 95 S.Ct, at 1003): 

Given the fact that there was evidence supporting the charge 
against respondents, the contraiy Judgment of the Court of Appeals 
is Improvident.... Bu (42 U.S.C.) §1983 does not extend the right to 
relitlgate in federal court evidentiary questions arising in school 
dlsciplinaiy proceedings or the proper construction of school 
regulations. 



In context, the use of the word "relitlgate" seemingly disapproved only a factual 
review extending beyond a search for substantial evidence. See Piggies v. 
Corsicana Independent School District . 529 F. Supp. 169, 173 (N.D. Tex. 1981) 
(interpreting Wood In this maimer). However, some courts have construed Wood to 
place sharp limits on review of factual questions. See Pollnow v. Glennon . 757 
F.2d 496, 501 n.7 (1985) (lengthy suspension; "the presence or absence of a 
sufllcient evidentlaiy basis for Glennon's decision to suspend Otto is not a matter 
for federal court determination:..."); Smith v. Little Rock School District . 582 F. 
Supp. 159, 162 (E.D. Ark. 1984) (expulsion for remainder of semester; court will 
not render contraiy Judgment "if there is evidence to support" the school board 
decision; burden of proof is on student to prove iiisuHlciency of the evidence in 
support of the board's decision; ruling for school board): Bovnton v. Casev . 543 F. 
Supp. 995, 1000-1001 (D.Me. 1982) (refusing to "reconsider... evidence' bearing 
upon an asserted violation of state expulsion statute). 
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(b.) "Sufficient Evidence" 

An alternative formulation is "sufficient evidence." Support for the use of 
"sufilcient evidence" as a somewhat dlfTerent concept Is found in Freeman v. 
Zahradnlck. 429 U.S. 1111. 97 S.Ct. 1150 (1977) (Stewart J., dissenting from 
denial of cerUorari). JusUce Stewart argued that "sufficient evidence" allows the 
appeals body to review whether or not the hearing body had before It enough 
evidence to meet the requisite standard. For Instance, where the hearing body can 
find the student guilty only If there Is "clear and convincing evidence," the appeals 
body would reverse a finding of misconduct if it determined that no hearing body 
could reasonably have found, on the basis of the evidence before it, that there was 
clear and convincing evidence of misconduct. Thus, "sufficient evidence" can be 
more finely attuned to the lower hearing body's standard than can "substantial 
evidence," while still Insuring that the appeals body only reviews the findings and 
does not substitute its own Judgment of the evidence. 

See also: 

■ Adams v. School Board of Brevard County , 470 So. 2d 760, 762 (Fla. Dist. 

Ct. App. 1985) (expulsion for remainder of year and summer session; "(Rjule 
and charges against these students require either some evldentlaiy basis to 
conclude that the plUs were actually Illegal or controlled substances (which 
proof was completely lacking), or alternatively, that the students held them 
out to be speed."; court determines there was "sufllclent" evidence as to 
some students, and "Insuniclent" evidence as to others). 



(c.) Other Formulatlonf 

A variety of other standards of review (and sometimes multiple standards) 
have been articulated. 

■ Cnwk V. Baker , 813 F. 2d 88, 100 (6th Cir. 1987) (conclusion that graduate 
student fabricated thesis data was "not arbitrary or capricious" and was, 
moreover, "supported by clear and convincing evidence"; court did not hold 
that this standard must be applied); 

■ Jones v. Brevard Countv School Board , 470 So. 2d 760 (Fla. Dlst. Ct, App. 
1985) (expulsion for remainder of year; drug chs»rge supported by "evidence 
which the Board was free to believe... '; statutoiy standard applicable); 

■ Jones V. Board of Trustees of the Pascagoula Municipal Separate School 
District , 524 So. 2d 968, 971, 973 (Miss. 1988) (expulsion for a semester, 
"The evidence might have been confllcUng, but the board had sufTlclent 
evidence to find this violation."; "there was substantial evidence": 
constitutional standard); 

■ NapoUtanov. Princeton University Trustees, 453 A.2d 263, 275 (N.J. Super. 
A.D. 1982) (withholding of degree for one year for plagiarism; trial Judge not 
required to conduct a full hearing on facts; "He concluded, regardless 
whether he found the evidence sufficient, substantial or under any standard 
of evidence required, that the charge of plagiarism against plalnUff was 
proved". 
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(d.) Evidence Before the Hearing Body 

The determination of substantial evidence (or sufficient evidence) must 
normally be based only upon the evidence that was before the hearing body. 

See: 

■ Esteban v. Central Missouri State College. 277 F. Supp. 649, 652 (W.D. Mo. 
1967). approved, 415 F.2d 1077 (8th Clr. 1979). cert, denied, 398 U.S. 965 
(1970) (exclusion for two semesters): 

■ DeJesus v. Penberthy . 344 F. Supp. 70, 77 (D. Conn. 1972) (expulslon)j 

■ Marzette v. McPhee. 294 F. Supp. 562, 567 (W.D. Wis. 1968) (suspension or 
expulsion). 

See alto: 

■ United States v. Carlo Blanchl & Co. . 373 U.S. 709, 714-15, 83 S.Ct. 1409. 
1413-14 (1963). 



Further, In determining whether there was substantial (or sufficient) 
evidence, the reviewing body should determine whether there was substantial 
evidence to prove misconduct on the grounds actually relied upon by the hearing 
body, and not on grounds which might have been available to the hearing body but 
which were not in fact relied upon. DeJesus . supra, 344 F. Supp. 70, 76. See 
S.E.C. v. Chenerv Corp. . 318 U.S. 80, 95, 63 S.Ct. 454, 462 (1943) ("We merely 
hold that an administrative order carmot be upheld unless the grounds upon 
which the agency acted in exercising its powers were those upon which its action 
can be sustained."). 



4. Review of the Penalty 

In addition to reviewing whether there was sufficient evidence for the 
finding of misconduct, the appellate body should also assess whether the penalty 
is appropriate. Mills , supra, 348 F. Supp. 866, 883 (D.D.C. 1972). See Warren 
County Board of Education v. Wilkinson . 500 So. 2d 455, 461 (Miss. 1986) (loss of 
full credit for a semester for drinking two or three sips of beer at home before 
school; suggesting that cruel and unusual punishment clause of Mississippi 
ConsUtuUon places limits on school discipline). See §VI. of the Center's 1982 
manual School Disc^llne and Student Rights. "Unreasonable, Excessive, or 
Unauthorized Rules or Punishment -- General Legal Concepts," for commentary 
concerning penalties which are so disproportionate to the offense as to be found 
arbitrary or unreasonable in violation of substantive due process or ultra vires 
when reviewed by an appellate or Judicial body. 
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5. Review for Other Violations 

Finally, the appeals body should review the record to determine whether 
any of the required procedures or any other rights were violated (Including review 
of any challenges to the validity of the rules In question.) A useful set of criteria for 
review has been stated by a labor arbitrator In Grief Bros. Cooperage Corp.. 42 
Ub. Arb. (BNA) 555 (1964): 

A "no" answer to any one or more of the following questions 
normally signifies that Just and proper cause did not exist.... 

1. Did the company give the employee forewarning or foreknowledge 
of the possible or probable disciplinary consequences of the 
employee's conduct? 

2. Was the company's rule or managerial order reasonably related 
to the orderly. eCflclent. and safe operation of the company's 
business? 

3. Did the company, before administering discipline to an employee, 
make an effort to discover whether the employee did in fact violate 
or disobey a rule or order of management? ... 

4. Was the company's Investigation conducted fairly and objectively? 

5. At the Investigation did the "Judge" obtain substantial evidence or proof 
that the employee was guilty as charged? ... 

6. Has the company applied Its rules, orders, and penalties 
cvcnhandedly and without discrimination to all employees? If the 
company has been lax in enforcing its rules and orders and decides 
henceforth to apply them rigorously, the company may avoid a 
finding of discrimination by telling all employees beforehand of its 
Intent to enforce hereafter all rules as written. 

7. Was the degree of discipline administered by the company In a 
particular case reasonably related to (a) the seriousness of the 
employee's proven offense and (b) the record of the employee In his 
service to the company? ... An employee's record of previous 
offenses may never be used to discover whether he was guilty of the 
Immediate or latest one. The only proper use of his record is to help 
determine the severity of discipline once he has properlj' been found 
guilty of the Immediate offense.... 



6. Modification of Penalty 

There is some authority protecting the student against the Increasing of a 
penalty on appeal. See MUls . supra, 348 F. Supp. 866. 883 (D.D.C. 1972) (appeals 
committee "shall determine the appropriateness of and may modify the such 
decision" but "In no event may such Committee Impose added or more severe 
restricUons on the chUd"). CJ. Escobar v. State University . 427 F. Supp. 850 
(E.D.N.Y. 1977) (denial of due process when, after discipline committee Imposed a 
sentence following a hearing, president of the college stepped in. reviewed the 
record, and Imposed a different punishment without complying with procedures 
formally established by the college). 
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